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Application no. ___________
Authorization for the positions and views expressed by the UN Special Rapporteur on the situation of human rights defenders, in full accordance with his independence, was neither sought nor given by the United Nations, including the Human Rights Council or the Office of the High Commissioner for Human Rights, or any of the officials associated with those bodies. This third party intervention is made by the United Nations Special Rapporteur on a voluntary basis without prejudice to, and should not be considered as a waiver, express or implied of the privileges and immunities of the United Nations, its officials and experts on missions, pursuant to the 1946 Convention on the Privileges and Immunities of the United Nations. 
Amicus curiae brief a by Mr Michel Forst, UN Special Rapporteur on the situation of human rights defenders
In my quality as the UN Special Rapporteur on the situation of human rights defenders, I would like to make written submissions in the case of Carlos Escaleras Mejía under Article 44 of the Rules of Procedure of the Inter-American Court of Human Rights.

Expertise and Mandate of the Intervenor and General Introduction 
In June 2014, I was appointed by the President of the Human Rights Council as the UN Special Rapporteur on the situation of human rights defenders. The United Nations mandate on the situation of human rights defenders was established in 2000 by the Commission on Human Rights (as a Special Procedure) to support implementation of the 1998 Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (hereafter – “UN Declaration on Human Rights Defenders”). The Special Rapporteur’s overriding concern is the “protection” of human rights defenders. Protection is understood to include not just the protection of defenders themselves, but also the protection of their right to defend human rights. 
Being very concerned about the attacks against human rights defenders in several countries of Latin America, I have already intervened in the case of María Luisa Acosta Castellón against Nicaragua before the Inter-American Commission in 2017.
The Application in the case of Carlos Escaleras Mejía has direct bearing on the mandate of the Special Rapporteur and falls squarely within his area of expertise. 
According to petitioners, Carlos Escaleras Mejía was murdered in Honduras on 18 October 1997 because of his work and fight for the right to a healthy environment for poor communities in the general context of persecution of ecologists and environmentalists.
 
Difficult situation of Honduran human rights defenders was already highlighted by the United Nations Special Rapporteur on extrajudicial, summary or arbitrary executions in 2002.
 She reported having received information about ecologists who had been killed on the orders of landowners and business people enjoying virtual de facto immunty from prosecution because of their social status and political connections, noting that the authorities have taken little or no action to bring reponsible to justice.
 The 2012 report of the previous UN Special Rapporteur on the situation of human rights defenders Ms Margaret Sekaggya pointed out that “defenders protecting natural resources (forest, land and water) have been repeatedly arrested, beaten and, in some instances, killed because of their activities” and that “impunity for such violations is a chronic problem.”
 
In its statement to the United Nations Human Rights Committee in 2005, Honduras recognized that people who have attempted to defend the local natural resources and the environment have lost their lives while opposing the destruction or undue appropriation of sites and their murders remained unpunished.

I will address following issues in order to provide the assistance in the present case:

-Definition of Human Rights Defenders ;

-International protection for Human Rights Defenders, prohibition of reprisals for their work.
Definition of Human Rights Defenders

1. “Human rights defender” is a term used to describe people who, individually or with others, act to promote or protect human rights.
2. Human rights defenders play a key role in documenting and calling attention when human rights violations are committed. Human rights defenders are often spokespersons for vulnerable and marginalised groups or for people who are not in a position to defend themselves. In many cases they represent grass-roots movements that are working to bring about change within their communities. Human rights defenders help to ensure justice and to secure the implementation of human rights standards in their country. Supporting their work is an investment in the rule of law and democracy. Human Rights Defenders are agents of change, making a direct or indirect contribution to the sustainable development and good governance of their countries.
3. Indeed, under the Article 1 of the Declaration on Human Rights Defenders also known as the Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to Promote and protect human rights and fundamental freedoms universally recognized, adopted by United Nations General Assembly Resolution n° 53/144 on December 9, 1998 (« Declaration »), « everyone has the right, individually and in association with others, to promote and to strive for the protection and realization of human rights and fundamental freedoms at the national and international levels ».
4. Articles 5-8 of the Declaration further illustrate that for the purpose of promoting and protecting human rights and fundamental freedoms, everyone has the right, individually and in association with others :
· to meet or assemble peacefully ;
· to form, join and participate in non-governmental organizations, associations or groups;
· to communicate with non-governmental or intergovernmental organizations ;
· to know, seek, obtain, receive and hold information about all human rights and fundamental freedoms, including having access to information as to how those rights and freedoms are given effect in domestic legislative, judicial or administrative systems ;
· as provided for in human rights and other applicable international instruments, freely to publish, impart or disseminate to others views, information and knowledge on all human rights and fundamental freedoms ;
· to study, discuss, form and hold opinions on the observance, both in law and in practice, of all human rights and fundamental freedoms and, through these and other appropriate means, to draw public attention to those matters ;
· to develop and discuss new human rights ideas and principles and to advocate their acceptance ;
· to have effective access, on a non-discriminatory basis, to participation in the government of his or her country and in the conduct of public affairs, to submit to governmental bodies and agencies and organizations concerned with public affairs criticism and proposals for improving their functioning and to draw attention to any aspect of their work that may hinder or impede the promotion, protection and realization of human rights and fundamental freedoms.
5. According to the United Nations Human Rights Office of the High Commissioner, any person can be a Human Rights Defender since they “contribute to the effective elimination of all violations of human rights and fundamental freedoms of peoples and individuals”. No specific “qualification” is required to be a Human Rights Defender.

6. Honduras and petitioners both recognize that Carlos Escaleras Mejía was one of the foremost social leaders and human rights defenders in the Valle del Aguán region of Honduras. He had worked as leader of the Union of National Electricity Company Workers, of the National Farm Workers’ Central, of the Committee for the Defense of Human Rights and of the Common Front of Local Citizen Organizations.
 He also founded and led the Coordinating Committee of Peoples’ Organizations of Aguán (COPA) which became a major social movement in defense of human rights. This movement denounced and opposed the activities of various companies harming the valley’s environment and ecosystem by dumping toxic substances into its rivers. 
7. These activities of Mr Carlos Escaleras Mejía allow affirming that he is a Human Rights Defender in the sense of the Declaration of 1998, acting to promote and to protect human rights to healthy environment. Thus, Mr Carlos Escaleras Mejía should be protected in this quality.
International protection for Human Rights Defenders and the prohibition of reprisals for their work
1. The Declaration on Human Rights Defenders stresses in its Preamble that the responsibility and duty to promote and protect human rights and fundamental freedoms lie with the State.
2. Article 2 of the Declaration stresses that « each State has a prime responsibility and duty to protect, promote and implement all human rights and fundamental freedoms, inter alia, by adopting such steps as may be necessary to create all conditions necessary in the social, economic, political and other fields, as well as the legal guarantees required to ensure that all persons under its jurisdiction, individually and in association with others, are able to enjoy all those rights and freedoms in practice. Each State shall adopt such legislative, administrative and other steps as may be necessary to ensure that the rights and freedoms referred to in the present Declaration are effectively guaranteed ». 
3. Article 9 of the Declaration contains specific provisions on the protection of Human Rights Defenders, according to which, « in the exercise of human rights and fundamental freedoms, including the promotion and protection of human rights as referred to in the present Declaration, everyone has the right, individually and in association with others, to benefit from an effective remedy and to be protected in the event of the violation of those rights. The State shall conduct a prompt and impartial investigation or ensure that an inquiry takes place whenever there is reasonable ground to believe that a violation of human rights and fundamental freedoms has occurred in any territory under its jurisdiction ».
4. According to Article 12 of the Declaration, « the State shall take all necessary measures to ensure the protection by the competent authorities of everyone, individually and in association with others, against any violence, threats, retaliation, de facto or de jure adverse discrimination, pressure or any other arbitrary action as a consequence of his or her legitimate exercise of the rights referred to in the present Declaration. In this connection, everyone is entitled, individually and in association with others, to be protected effectively under national law in reacting against or opposing, through peaceful means, activities and acts, including those by omission, attributable to States that result in violations of human rights and fundamental freedoms, as well as acts of violence perpetrated by groups or individuals that affect the enjoyment of human rights and fundamental freedoms ».
5. According to the articles 2 and 12 of the Declaration, the State has the responsibility to ensure protection of everyone against any violence or threats. Even if the individual has not filed an official complaint for threats or violence, the State is still responsible for the protection of all citizens. Human Rights Defenders are entitled to be protected from violation of their human rights and against any threat as every citizen should be. 
6. The level of insecurity in the country does not diminish the responsibility of the State in the protection of Human Rights Defenders.
7. In my report on Situation of Human Rights Defenders submitted to the United Nations General Assembly on July, 30, 2015, the global trend pointing to a threatening environment for defenders was stressed.

8. The threats faced by defenders come in many guises: physical, psychological, economic, and social. In particular, many defenders in different countries mention that they were subjects of physical attacks, including in the form of attempted murder. These attacks do not only directly target the defenders. They are also often accompanied by threats and attack on their family members, increasing the pressure they are under. In general, attacks on Human Rights Defenders are not investigated and the perpetrators are not punished which clearly encourages a culture of impunity.
9. The lack of their legal protection is increasing. The absence of specific legislation regarding Human Rights Defenders and sometimes even the effects of discriminatory laws can be noted.
10. If neither security forces nor judges are trained in regard to respect the rights of these persons, it leads to major deficiencies in the registering of complaints, prosecuting those responsible for human rights violations and bring them to justice. Since the judiciary may itself be responsible for violating defenders’ rights (for example, by unjustified criminalization of defenders), judges should receive training on international standards, including on the right to defend human rights, in order to minimize their complicity in such violations.
11. The defenders pointed out the high level of impunity for perpetrators of the attacks carried out, which is an insidious way of legitimizing acts of violence against them. An effective legal response is essential to establish the truth and fight impunity for perpetrators of attacks.
12. If the State fails to ensure protection of a Human Rights Defender, it contributes to the criminalization of Human Rights Defenders work.
13. In my report to the UN General Assembly in 2015, defenders working on the issue of business and human rights were identified as one of the most vulnerable groups of defenders.
 

14. Defending and promoting human rights in the context of business is especially dangerous, and even deadly, work. As I highlighted in my report to the UN General Assembly in July 2017, « for defending human rights over profit, privilege and prejudice, ordinary people, communities, workers and trade unionists face stigmatization, criminalization, physical attacks and sometimes death. In many situations, such courageous people are being deprived of their most fundamental rights for the mere fact of their having opposed powerful interests …This worrying trend is compounded by a lack of State action in response to such attacks ». 

15. In particular, defenders defending rights relating to land and environment often endure various kinds of surveillance, attacks, forced disappearances or campaigns to discredit them as opponents of progress and the development of their countries. They are the targets of actions taken by both State and non-State actors (enterprises, private groups guarding sites, individuals linked to organized crime, and so on). In this connection, defenders mention systematic collusion among these different kinds of actors designed to block reports by the defenders that throw light on acts of corruption and human rights violations. In 2015 and 2016 alone, 450 such attacks were documented across the world. More than 52 per cent of the documented attacks took place in Latin America: Guatemala (10 per cent), Colombia (10 per cent), Mexico (9 per cent), Brazil (9 per cent), Peru (8 per cent) and Honduras (6 per cent).

16. These attacks impede their work which is crucial to protecting the land and the environment, securing just and safe conditions of work, combating corruption, respecting indigenous cultures and rights and achieving sustainable development. The work of defenders is also crucial to protecting the rights of freedom of expression and association and upholding the rule of law, conditions which are indispensable to the creation of an environment conducive to optimal working conditions for both business and civil society.

17. The Inter-American Commission on Human Rights noted that Honduras recognized Carlos Escaleras Mejía as one of the foremost leaders and human rights defenders in Aguán. At the time of his murder, environmental defenders in Honduras were facing a grave situation of violations and impunity. The Inter-American Court of Human Rights confirmed in its judgment in the case of Luna López v. Honduras in 2013, that in 1998 environmentalists in Honduras faced a situation of particular risk, which grew worse in the years following.
 
18. Mr Carlos Escaleras Mejía suffered threats and acts of intimidation prior to his murder. Honduras did not present any evidence of specific preventive measures to curtail the violence against human rights defenders during that time. 
19. The Inter-American Commission on Human Rights also pointed out that the investigation of Mr Escaleras Mejía’s homicide suffered from serious limitations and concluded that the domestic investigations and proceedings have not been effective remedies for ensuring access to justice, determining the truth of the facts, investigating and punishing all the guilty, and redressing the consequences of the violations. Consequently, the Inter-American Commission on Human Rights found that the State did violate the right to a fair trial and the right to judicial protection set forth in Articles 8.1 and 25.1 of the American Convention on Human Rights, in conjunction with the obligations set out in Article 1.1 thereof, with respect to Carlos Escaleras Mejía and his family.
20. Moreover, the Inter-American Commission on Human Rights concluded that the State is responsible for violating the right to freedom of association and to political rights set forth in Articles 16 and 23 of the American Convention on Human Rights, in conjunction with the obligations established in Article 1.1 thereof, with respect to Carlos Escaleras Mejía. 
21. Thus, Mr Carlos Escaleras Mejía was not protected by Honduras as a Human Rights Defender and did not benefit from an effective remedy following the violation of his rights. In violation of the Declaration on Human Rights Defenders, Honduras did not and take necessary measures to ensure the protection of Mr Carlos Escaleras Mejía against any violence, threats, retaliation, pressure and other arbitrary actions as a consequence of his legitimate exercise of the rights as a Human Rights Defender.
22. For the Office of the United Nations High Commissioner for Human Rights, failure to investigate and punish those responsible for violations committed against Human Rights Defenders "constitutes the factor that most increases the risk to defenders, because it leaves them in a situation of defenselessness and vulnerability.”
 This breach by Honduras of its obligation to take necessary measures to ensure the protection of the Human Right Defender can indeed send a message of tolerance of potential situations of use of violence as a mechanism of Human Rights Defenders’ intimidation.
23. Thus, Human Rights Defenders must benefit from specific protection on the national and international level; reprisals for their work should be prohibited.
24. In my report on the Situation of the Human Rights Defenders submitted to the United Nations General Assembly on the 1st of February 2016,
 it was recommended :
· to introduce legislation providing a framework for the protection and promotion of the work of human rights defenders ;
· to develop national policies supporting the work of defenders (training of police officers about the rights of defenders ; establishing a review process by appointing the minister responsible for human rights or an ombudsman, etc.) ;
· establishing national protective mechanisms : for example, a centralized institution monitors and reports on the situation of defenders and coordinates the response of the State to threats, makes recommendations to reform laws and policies that conflict with the rights of defenders or place them at risk ;
· to train judges on international standards, including on the right to defend human rights, in order to minimize their complicity in such violations by unjustified criminalization of defenders ;
· to develop a mechanism to investigate complaints of threats or violations against defenders in a prompt and effective manner, and initiate appropriate disciplinary, civil and criminal proceedings against perpetrators as part of systemic measures to prevent impunity for such acts.
Conclusion

Mr Carlos Escaleras Mejía is a Human Rights Defender in the meaning of the Declaration on Human Rights Defenders of 1998, protecting the rights to environment.

He was entitled to a specific protection in this quality.

However, Honduras did not respect its obligation to protect him as a Human Rights Defender and did not provide any effective remedy following the violation of his rights. 

Based on all the arguments presented, this Special Raporteur stresses that this case gives the oportunity to the inter-American Court to create jurisprudence about the right to defend human rights as an autonomous right, based on the Declaration that we have been mentioning. This will enlarge the scope of protection that the jurisprudence of the Court gives to human rights defenders in the region.  
Michel Forst

United Nations Special Rapporteur

  on the situation of Human Rights Defenders
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