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Opinion 

BUSINESS AND HUMAN RIGHTS DEFENDERS: A SAFE AND ENABLING 

OPERATING ENVIRONMENT FOR ALL 

By Phil Lynch, Director, International Service for Human Rights 

This is an edited version of a speech delivered to a Business Briefing and Reception on 16 November 2015 at 

the Mission of Canada in Geneva 

I have long held the view that harnessing the enterprise, creativity, innovation and resources of 

business is one of the most effective ways to promote and protect human rights. 

Just over 15 years ago, one of the first matters I worked on as a junior lawyer with Allens Linklaters 

in Melbourne was to incorporate a pet foster care service for women fleeing domestic violence. The 

lack of accommodation options for pets was forcing many women to remain in dangerous homes. 

http://www.ishr.ch/donate
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The motivations of the firm were largely altruistic, but there was a business case for such work too – 

Access Economics calculates that domestic violence cost the Australian economy some $14 billion in 

2009. 

Fast forward to 2015, and I am no longer the lawyer but the client. Leading global law firms DLA 

Piper and Freshfields Bruckhaus Deringer both provide substantial pro bono support to the 

International Service for Human Rights. Their work helps to strengthen the legal protection of 

human rights defenders, journalists, lawyers, anti-corruption campaigners and pro-democracy 

activists at the national and international levels. Again, the motivations of the firms include altruism, 

together with a genuine commitment to access to justice, but again there is also a business case for 

such work. Both corporations and human rights defenders have a shared interest in an environment 

which respects the rights to freedom of expression, association and assembly, and is characterised by 

transparent and accountable government, freedom from corruption, and respect for the rule of law. 

As Nicolas Patrick of DLA Piper and Owen Larter of Microsoft recently wrote in an opinion piece 

for ISHR, ‘our collective experience certainly supports the belief that businesses thrive in 

communities that are rights respecting’. What is more, they say, ‘human rights defenders are crucial 

in fomenting rights respecting communities. It is therefore in our own self-interest as global 

businesses to support programmes which strengthen respect for human rights defenders and the rule 

of law across the globe.’ 

Regrettably, the operating environment for defenders is becoming increasingly restrictive and 

dangerous in many countries in which corporations, including major multinationals with corporate 

policies on human rights, increasingly operate and invest. 

Azerbaijan, China, Honduras, Russia, Saudi Arabia, and the United Arab Emirates all immediately 

come to mind. In each of these countries, human rights defenders are criminalised for their work and 

routinely detained, disappeared and even killed in connection with their exercise of the rights to 

freedom of expression, association and assembly. 

The situation for defenders working in the field of business and human rights is particularly 

precarious. In fact, UN Special Rapporteur Michel Forst recently reported to the UN General 

Assembly that they are among the most vulnerable and at risk groups in the world. Stigmatised and 

defamed in India as ‘anti-development’ or as ‘economic saboteurs’, murdered in Honduras for 

protesting the Agua Zarca Dam, or vexatiously prosecuted in Angola for exposing corruption in the 

diamond industry, these defenders are often caught between authoritarian governments 

and irresponsible business. 

So what is responsible business to do? 

I would suggest that there is a spectrum of actions for companies to take; some are legal obligations 

arising from the Guiding Principles and international law, others are good business practice and the 

right thing to do. 

I would group these actions under four key categories: 

 The first is the legal obligation of business, recognised in the Guiding Principles and derived from 

international law such as the ICCPR, to respect human rights defenders. This involves 

desisting from, or in any way being complicit in, physical or legal attacks against defenders, 

http://www.ishr.ch/news/microsoft-dla-piper-why-human-rights-and-human-rights-defenders-are-right-our-business
http://www.ishr.ch/news/microsoft-dla-piper-why-human-rights-and-human-rights-defenders-are-right-our-business
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including those exercising their rights to freedom of expression, association, assembly and 

protest against the business or its interests. 

 The second category of actions arise from the legal obligation, again recognised in the Guiding 

Principles, to engage with and consult defenders and the communities they represent in the 

design, implementation and evaluation of projects and in due diligence and human rights impact 

assessment processes. This is also, of course, good business practice. A recent opinion piece 

written for ISHR by former US Assistant Secretary of State and now NYU professor and ISHR 

Board member, Michael Posner, spells out the ways in which engagement and consultation with 

defenders can enhance supply chains. A companion piece by Brent Wilton of the Coca-Cola 

Company shows how engagement with defenders is essential to help that company achieve its 

goal of zero land grabs. Constructive engagement by business with defenders can help secure a 

social license to operate and to identify, avoid and mitigate human rights risks and costs. 

 The third category of actions, making for good business practice, involves 

corporations partnering with and supporting defenders. This could involve providing 

financial and in-kind resources and support to defenders and their organisations, such as those 

generously provided to ISHR by Ashurst, DLA Piper, Freshfields and others. It could also involve 

corporations encouraging home and host governments to themselves consult, respect and 

protect defenders and to develop National Action Plans which include provisions to support 

them. 

 The fourth and final category of actions, perhaps the most important but also the least common, 

involves business actively advocating and seeking remedy for human rights 

defenders and against laws and policies which restrict them. Such action could be private, as I 

understand to be the predominant approach of Adidas. It could also be public, such as the open 

letters and press statements issued by Tiffany & Co and others for the release of Angolan 

defender and journalist Rafael Marques. Such principled action stands in contrast to the general 

refusal of companies sponsoring the recent European Games in Azerbaijan, including some 

businesses in this room, to speak up against the repressive laws and widespread arbitrary 

detention of defenders in that State. These laws and actions have all but eliminated independent 

civil society. As Mauricio Lazala of the Business and Human Rights Resource Centre writes in his 

piece for ISHR, ‘Far too many companies still remain silent when human rights are at stake in 

repressive States but many companies are showing that speaking out against abuse is the right 

thing to do, both for moral reasons and for their own interest.’ Companies, Lazala says, ‘can be a 

powerful voice in the protection of the vulnerable in repressive countries, particularly where 

abuses are taking place linked to their industry or they are major investors.’ Microsoft and DLA 

Piper express a similar view in their joint piece, saying, ‘NGOs working in high risk environments 

can benefit from networks of support within the business sector, particularly large multi-nationals 

which have publicly stated a commitment to human rights’. DLA Piper and Microsoft go on to say 

that, ‘invisible networks of influential friends and supporters in the business community can be 

invaluable when things go wrong. We encourage human rights defenders to partner and work 

constructively with the business sector and foster partnerships and collaboration.’ 

For our part, ISHR is working to encourage and capacitate defenders to engage constructively and 

positively with business, recognising the vital contribution that responsible business can make to the 

promotion and protection of human rights and to sustainable development. With the expert advice 

and assistance of Allens Linklaters and DLA Piper, we have therefore drafted and are at this Forum 

launching a ‘Human Rights Defender Toolkit for Promoting Business Respect for Human Rights’. The 

http://www.ishr.ch/news/role-human-rights-defenders-enhancing-supply-chains
http://www.ishr.ch/news/role-human-rights-defenders-enhancing-supply-chains
http://www.ishr.ch/news/role-human-rights-defenders-promoting-corporate-respect-land-and-environment-rights
http://www.ishr.ch/news/role-human-rights-defenders-promoting-corporate-respect-land-and-environment-rights
http://www.ishr.ch/news/can-companies-speak-out-ensure-safe-and-enabling-environment-human-rights-defenders
http://www.ishr.ch/news/can-companies-speak-out-ensure-safe-and-enabling-environment-human-rights-defenders
http://www.ishr.ch/news/new-toolkit-aims-foster-positive-engagement-between-human-rights-defenders-and-business


 

4 

Toolkit, written for defenders with the insight of business, and replete with good practice examples 

from companies around the world, will be, we hope, a contribution to strengthening understanding, 

trust and relationships between business and human rights defenders.  

I’d like to conclude by emphasising once again that the key elements of a safe and enabling 

environment for human rights defenders, and a conducive investment and operating environment for 

business, are closely intertwined. Increasingly, defenders see this and are engaging directly with 

business where it is safe and appropriate to do so. And increasingly responsible businesses recognise 

this and are taking steps to respect, consult, support, protect and even advocate for defenders and 

against repression. I encourage you to share and build on this good practice, working with human 

rights defenders and standing with civil society to ensure a safe and enabling operating environment 

for all. 

Human Rights Defender Profile 

ATTILA MRAZ: HUMAN RIGHTS DEFENDER FROM HUNGARY  

Attila Mraz works for the Hungarian Civil Liberties Union (HCLU) on political participatory rights, 

while also completing a PhD in political theory focusing on the required conditions for a State to be 

qualified ‘democratic’.  

Talking about the reasons for his commitment to political participatory rights he said: 

‘Democratic rights fascinate me because they are such an important feature of human life – we have 

to live together and solve certain problems despite having diverse perspectives. Political participatory 

rights provide necessary guarantees for equal and fair participation which facilitates the resolution of 

different societal views – that is what I care about.’ 

Deterioration of political rights in Hungary 

Since 2012 a new constitution and several key laws have been passed which have led to a 

deterioration of political rights in Hungary. 

‘In some respects the legal environment certainly does not allow for fair elections.’  

Attila explained that a change made in 2013 in the Constitution preventing the electronic media (TV 

and radio channels) from accepting monetary compensation for political advertisements was actually 

a means to silence political opposition campaigns. Commercial stations had indeed no incentive to 

broadcast their material and as a result ‘voters did not have a reasonable chance of being informed about 

alternatives’ during 2014 elections. 

In his opinion, the electoral procedure can also be considered as 'discriminatory' against citizens voting 

from abroad. Hungarian citizens who are not residents are able to complete postal votes whilst 

Hungarian residents who are temporarily absent are not able to do so – they must travel to a 

Hungarian embassy or consulate-general. Attila stated that this procedure effectively favoured the 

current Government, as an unprecedented 95% of the votes mailed by Hungarian non-resident 

citizens were in support of the current Government – the one which enfranchised them in the first 

place. 

 

 

http://tasz.hu/en
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Risks and challenges facing HRDs in Hungary 

A wide number of restrictions are being imposed to HRDs and NGOs in Hungary:  

‘Some HRDs in Hungary, especially those working for foundations that distribute foreign funding, 

have been subject to police raids and criminal investigations. More generally, HRDs working for 

major watchdog NGOs, including the HCLU, have been subject to unlawful investigations by 

Government agencies and often face stigmatisation by the Government, being labelled as "serving 

foreign interests".’ 

Attila explained that administrative burdens and harassment by authorities increased the HCLU’s 

workload, requiring capacity-building and increased fund-raising efforts. 

'The general systematic deterioration of the rule of law we experience in Hungary includes: 

Government agencies acting without legal authorisation; without providing reasons for their 

investigations; using Government agencies to get hold of sensitive information from NGOs such as 

names of volunteers; and disproportionate police action in investigations.' 

Attila also noted that the Hungarian Constitutional Court’s increasing lack of independence is a key 

challenge for HRDs, especially in relation to strategic litigation. 

Difficulties of engaging with the UN 

Attila and the HCLU are currently collaborating with other NGOs to submit recommendations for 

Hungary's Universal Periodic Review. Their aim is to increase international pressure on the 

Hungarian Government to comply with international human rights standards. 

Attila also proposed some ways to facilitate access to the UN system for NGOs.  

‘The procedure of filing individual complaints with some treaty bodies is still less facilitated compared 

to other international judicial bodies such as the European Court of Human Rights, for instance, 

which supplies clear and extensive guidelines of admissibility, fact sheets summarising recent 

developments in case law, and has an easily searchable database of case law. Similar assistance 

would make all treaty bodies accessible to a wider public.' 

Moving forward 

Attila spoke about the importance of working to raise public awareness in Hungary about the value 

of human rights. 

‘The reconstruction of domestic human rights guarantees crucially requires that we reinforce our 

efforts to inform the wider public about the significance of human rights and the concrete benefits 

they can reap from the domestic protection of human rights. The relapse in the level of HRD 

protection in Hungary was partly made possible by a lack of emphasis on wider awareness-raising 

and empowerment which allows people to make the best use of human rights, stand up for 

protecting them and recognising and fighting violations.’ 

Engaging with international human rights mechanisms is becoming more and more crucial. As Attila 

underlined, this is particularly accurate in the current context of weakening constitutional protection 

for human rights at the national level. More generally strategic litigation is of increasing importance as 

the Hungarian Government is reluctant to engage in a dialogue with civil society. 



 

6 

LIRA ISMAILOVA: HUMAN RIGHTS DEFENDER FROM KYRGYZSTAN  

Lira Ismailova credits her mother, Tolekan Ismailova - a celebrated Kyrgyz human rights defender, 

with influencing her path into the field of human rights. Lira, previously a lawyer advocating for a 

wide range of human rights related issues, currently works at Bir Duino Kyrgyzstan - which focuses 

on defending freedom of association and protecting human rights defenders in Kyrgyzstan. 

‘My first position in the field of human rights was with an NGO working for the protection of the 

rights of internal migrants. I then advocated for the repeal of the death penalty in Kyrgyzstan. I 

participated in a working group to prepare a draft law for reforming our criminal legislation, and on 

several reforms for the penitentiary system which included monitoring prisons in Kyrgyzstan.’ 

Lira’s work on the death penalty was ultimately successful in 2007 when President Bakiyev abolished 

the death penalty. However, this achievement did not herald a significant practical improvement in 

the human rights situation in Kyrgyzstan. Instead, since then, it is ‘much more difficult’ for human rights 

defenders on the ground. 

Worsening situation for human rights defenders 

Lira recalls numerous occasions when she and her family had to temporarily leave Kyrgyzstan for 

safety reasons. 

Lira highlighted the restrictions imposed on Bir Duino's operations and recalled that its Kyrgyzstan 

office has been burgled twice in connection with attacks on ‘nationalists’. Bir Duino’s activities were 

also 'supervised’ by authorities during the trial of well-known human rights defender Azimzhan 

Askarov in 2013 who is currently serving a life sentence in a Kyrgyz prison despite continued legal 

efforts by Lira’s organisation. 

Lira considers that the Kyrgyz government’s moves to create new restrictive legislation, along with 

the State Committee for National Security putting direct pressure on lawyers and human rights 

defenders, has added to the shrinking space for civil society. One of the laws focuses specifically on 

limiting the funding, activities, and accreditation of human rights NGOs, and the other on banning 

‘promotion of non-traditional sexual relationships’. 

‘It’s very difficult. Our parliament is following Russia’s lead and trying to adopt several laws which 

impose restrictions on civil society, including legislation  which is based on that established in Russia.’ 

The issue of Russian Federation's influence on Kyrgyz society and politics is of great concern to Lira. 

She considers it as a crucial focal point for her international advocacy. 

‘We need help from international institutions to raise awareness of the Government’s attempts to 

implement these restrictive laws and help us to stop these laws from passing in Parliament’ 

A call for international support 

‘The political space for human rights organisations is further limited due to Kyrgyzstan joining a trade 

bloc with Eurasian economic powers, so the influence of Russia is growing step by step’ 

The Eurasian Economic Union is ostensibly a trade agreement, but Lira echoes the concerns of other 

Eastern European and Eurasian human rights defenders that the Russian Federation will use it as a 

means of applying social and political pressure. 

http://birduino.kg/en/
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The Russian influence is already being felt within civil society, with Kyrgyz human rights defenders 

suffering constraints under these new restrictive laws. 

Given that international support has heeded positive results in the past, Lira stresses the need for 

international pressure to curb the expansion of Russian influence in Kyrgyzstan, and hopes that this is 

an area where the UN can contribute. 

According to Lira, it is critical that, among other international mechanisms, the UN Special 

Rapporteur on the situation of human rights defenders visit Kyrgyzstan.  Some of the main aims of 

such visit would be to observe the effect of Russian-derived legislation on civil society space and 

support human rights defenders, such as Askarov a defender who needs urgent humanitarian aid. 

‘Given the Government’s move to restrict civil society space, we need to act immediately to protect 

our civil rights before they are further restricted. To do this effectively, we need help from the 

international community’ 

Lira adamantly talks about what needs to be done in Kyrgyzstan – the Government needs to ensure 

the protection of human rights defenders in accordance with the UN Declaration on human rights 

defenders; ensure that national legislation complies with this Declaration, including by repealing 

legislative barriers to obtaining financial resources, independence, freedom of association, assembly 

and expression; and create a parliamentary committee on observance of the situation with the 

human rights defenders. 

ANGELA MUDUKUTI FROM THE SOUTHERN AFRICA LITIGATION CENTRE  

Though positive engagement with businesses should be considered a preferred option when it comes to 

promoting corporate respect for human rights, sometimes the open legal confrontation of human rights 

violators is the only way to make progress. This is when human rights defenders such as Angela Mudukuti, a 

lawyer running the International Criminal Justice Programme at the Southern Africa Litigation Centre (SALC), 

are critically needed.   

 

Corporate responsibility is a crosscutting issue that affects varied human rights, from land rights to 

work, health rights to the right to life. Angela Mudukuti, based in Johannesburg, is a lawyer tackling 

corporate responsibility for human rights violations across Southern Africa, focusing on war crimes, 

genocide and crimes against humanity. She highlights that since corporate entities can be involved in 

such crimes they should therefore “not be treated differently from States or other stakeholders”. 

 

She defends a holistic approach to justice, where corporate accountability should be sought 

whenever businesses are involved in violations, regardless of the sectors or human rights 

affected.  And in cases of complicity in war crimes, genocide or crimes against humanity, she says 

“corporate accountability is important to all the victims”.   

 

Corporate responsibility litigation on gross violations, a hazardous job 

 

Given the weighty consequences they face if their responsibility for such gross violations is revealed, 

Angela’s experience is that corporate entities are mostly reluctant to facilitate engagement with 

human rights defenders, making litigation procedures the only way to ensure transparent 

investigation and accountability. Yet, suing companies and especially major corporations for 

complicity in gross human rights violations can prove to be dangerous, even for the best-trained 

defenders. 

 

“We work regionally and so we often face regional and local threats. For example: infiltration 

into your information databases; other security threats which can be physical in nature… 

http://www.southernafricalitigationcentre.org/
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corporate entities … have the ‘muscle’ to intimidate you and they will seize any opportunity 

to do so…” 

 

Angela and other members of the SALC team have also experienced personal threats, but she 

remains positive, seeing these challenges as an “indication that you are doing the right thing” and a 

part of the burden carried by most human rights defenders in the world. She also highlights that 

threats do not come only from corporate or government entities, but also from “individuals who 

disagree” with the work she is doing. 

 

From litigation to advocacy 

 

Other practical obstacles can impede SALC’s human rights work such as a lack of access to 

information to build proper advocacy, and resistance from legal administrative bodies. Yet, this does 

not prevent SALC from extending their litigation work into advocacy, which is jointly conducted with 

local organisations throughout Southern Africa: “The first thing is to decide if litigation is viable or if 

the same results can be achieved by other means. Secondly, should we decide to litigate we need to 

determine how we can structure the advocacy around it because raising awareness is very 

important.” 

 

Angela attended the UN Business and Human Rights Forum, on behalf of the SALC, for the second 

time in November 2015. She was hopeful to get more insights on what advocacy strategies and 

judicial mechanisms are being successfully used in other regions of the world, so as to see if these 

could be adapted and/or applicable in the context in which she works. She also considers the Forum 

to be an “interesting meeting of the minds”, a invaluable platform for exchange and networking and 

an “eye opener on who is doing what”. 

 

“The presence of all the stakeholders at the UN Forum on Business and Human Rights 

facilitates discussion and dialogue which is necessary for us to advance the business and 

human rights agenda (...) I am expecting a rich discussion on where we stand on business and 

human rights, where we stand on the UN Guiding Principles…” 

 

More support needed from international communities and governments 

 

Many corporate entities involved in gross human rights violations have transnational activities for 

which the “ramifications transcend boarders”. This makes the work of corporate responsibility 

defenders even more challenging, and is one of the reasons why SALC has a regional focus. Angela 

says the regional nature of violations also demands that the international community “be united and 

prioritise business and human rights (…) in Southern Africa and in other parts of the developing 

world”. 

 

The SALC is also looking to address  the devastating environmental implications of various corporate 

projects. Angela says there is great need for reinvigorated compliance standards and regulation from 

governments on the issue of environmental impact. Governments should ensure that mining projects 

in particular are preceded by a “real environmental impact assessment and not a tick box exercise”. 

The aim should be to detail the possible environmental degradation caused by a project; clearly 

identify the communities that could be affected; and ensure that these communities have given “prior 

and informed consent”. 

 

“Governments really have a key role to play. They can regulate and do exercise a measure of 

control over what happens under their watch. They should also listen to their communities 

and their people and consider them at all points when a new business venture is started.” 

 

Follow Angela on Twitter at @AngelaMudukuti.  

https://twitter.com/angelamudukuti
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Our Work to Support Human Rights Defenders 

BUSINESS SUPPORT TO DEFENDERS CANNOT BE GENDER-BLIND  

ISHR would like to express its appreciation to the Women Peacemakers Program for their efforts in compiling 

this year's 1325 Pack on 'Women, Peace and Security: Business as usual?'  The article referenced below was 

originally published at https://www.womenpeacemakersprogram.org/.  

Last week’s annual Forum on Business and Human Rights offered a critical opportunity for businesses 

to engage with defenders, and to deepen discussion about the positive role they can play in 

promoting human rights in countries in which they operate. 

As a follow on to these discussions, and in partnership with the Women Peacemakers Program, ISHR 

took the opportunity this week to underline how women defenders can be impacted by business 

operations – especially those with security sector implications – and what businesses can do to make 

sure their perspectives are taken into account. 

Recommendations from the article include: 

 ensuring that corporate human rights policies and processes facilitate and meaningfully consider 

the views of women and girls in affected communities; 

 enforcing contractual obligations, in particular in security arrangements, related to respect for 

and the protection of women human rights defenders; and 

 holding corporate actors accountable for human rights abuses, and redoubling efforts to ensure 

that the experience of violence against women defenders is accurately documented. 

‘We can clearly see from the most recent report of the Special Rapporteur on human rights 

defenders that defenders working to promote corporate accountability – whistle-blowers, land and 

environmental activists, trade unionists – are particularly vulnerable,’ says author Sarah M. Brooks, 

ISHR advocate and focal point on women defenders. 

‘When we view this through a gender lens, we see that women are more dependent on access to 

land; more exposed to certain kinds of corporate abuse, especially when the security sector is 

involved; and more constrained in their ability to seek remedy. This makes the work of women 

defenders in the corporate accountability space even more critical, and yet even more challenging.’ 

ISHR’s regional partners regularly press for better protection for women defenders, including in the 

corporate accountability context. In a statement to the Human Rights Council in September, the 

Honduran Women Human Rights Defenders Network and ISHR jointly highlighted business 

complicity in the suppression of defenders’ work in Honduras. The government accepted 21 

Universal Periodic Review recommendations related to the protection of defenders, and in particular 

women defenders.    

Regional mechanisms are also engaged. The African Commission on Human and Peoples’ Rights 

recently published a digital version of their report on women human rights defenders in Africa. This 

included specific recommendations related to security and polices forces, including the ability of 

ordinary national courts to prosecute crimes by military personnel against women HRDs, and the 

need for sensitisation of judicial and polices forces to the work of women defenders. 

https://www.womenpeacemakersprogram.org/.%C2%A0
https://www.womenpeacemakersprogram.org/news/day-2-of-the-16-days-campaign-challenging-corporate-actors-to-speak-out-for-and-support-women-human-rights-defenders/
https://www.womenpeacemakersprogram.org/news/day-2-of-the-16-days-campaign-challenging-corporate-actors-to-speak-out-for-and-support-women-human-rights-defenders/
http://www.ishr.ch/news/no-more-business-usual-when-it-comes-business-and-human-rights-defenders
http://www.ishr.ch/news/no-more-business-usual-when-it-comes-business-and-human-rights-defenders
http://www.ishr.ch/news/honduras-prioritise-and-urgently-implement-upr-recommendations-protect-human-rights-defenders
http://www.ishr.ch/news/honduras-prioritise-and-urgently-implement-upr-recommendations-protect-human-rights-defenders
http://www.achpr.org/mechanisms/human-rights-defenders/Study-Women-HR-Defenders/
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There is an incredible amount of work being done by civil society to press for better documentation 

of violence against women defenders and full implementation of UN resolution 68/181. 

Simultaneously, there is an incredible amount of work being done to urge broader recognition by 

business of the value of engaging with, and speaking out for, human rights defenders. 

Says Ms. Brooks, ‘The purpose of this article, and the reason we connect it with the Women, Peace 

and Security Agenda, is to recognise the intersections of these two populations, the increased 

vulnerability for women defenders, and the imperative that this intersectionality inform both business 

and government responses’. 

CHINA: ABUSE OF ‘RESIDENTIAL SURVEILLANCE’ TO DETAIN DEFENDERS AND 

LAWYERS CONTINUES  

Despite the ongoing detention of human rights lawyers and activists – and their vulnerability to other 

serious human rights violations, including torture – the 10 July crackdown (also called the '709 

crackdown') in China risks slipping out of the public eye. An overview of the majority of ongoing 

cases of detention (available in Chinese here, and English summary below) clearly illustrates the 

continued gravity of the situation and the need for sustained pressure on the Chinese government. 

‘According to the China Human Rights Lawyers Concern Group, 28 activists – including 18 lawyers 

or legal assistants – still remain incommunicado, lost in the legal grey area of “residential surveillance 

in a designated place”, said Sarah M. Brooks, ISHR's East Asia programme manager. 

There is a strong correlation between incommunicado detention without access to a lawyer and the 

incidence of torture and ill-treatment in detention. 

‘This form of detention as currently practiced effectively allows authorities legal cover to imprison a 

defender in a secret place and to prevent family notification or access to counsel, often on the basis 

of spurious or downright absurd criminal charges’. 

Residential surveillance in a designated place is a form of detention defined and permitted under the 

2012 amendments to China’s Criminal Procedure Law; to justify this form of detention, public 

security or procuratorial authorities need only argue that ‘residential surveillance is more 

appropriate considering the special circumstances of the case or the need for case handling’ (CPL 

Art. 72). In the beginning, this provision was one means of justifying the use of house arrest – the 

implication being that individuals were detained in their place of residence. However, human rights 

lawyers detained in July and August of this year are nearly all detained in an undisclosed location, 

most under the authority of the Tianjin Public Security Bureau Hexi branch, regardless of their place 

of residence.  

The Criminal Procedure Law continues, stating in Article 77: 

‘The period granted by a People's Court, People's Procuratorate or public security organ to a 

criminal suspect or defendant for awaiting trial [...] shall not exceed twelve months; the period for 

residential surveillance shall not exceed six months. During the period when the criminal suspect or 

defendant who is released on bail pending trial or when he is under residential surveillance, 

investigation, prosecution and handling of the case shall not be suspended. [...] when the period for 

releasing on bail pending trial or the period of residential surveillance has expired, such period shall 

be terminated without delay.’ 

http://www.ishr.ch/news/un-event-spotlights-protection-needs-women-human-rights-defenders
http://www.ishr.ch/sites/default/files/article/files/709_summaries.doc
http://www.ishr.ch/sites/default/files/article/files/709_summaries.doc
http://www.chrlawyers.hk/en/content/%E3%80%90%E2%80%9C709-crackdown%E2%80%9D%E3%80%91latest-statistics-and-cases-update-1800-27-november-2015
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This clearly indicates that ‘the period of residential surveillance shall not exceed six months’ and that 

when the period of residential surveillance has finished it ‘shall be terminated without delay’. Many of 

the detained lawyers from the 709 crackdown are now nearing the end of their fifth month in 

residential surveillance; this is a crucial time for sustained pressure to release the detainees. It is 

imperative that these cases do not slip through China’s judicial cracks, allowing these human rights 

defenders to remain in indefinite detention, vulnerable to abuse and without contact with family or 

legal representatives. 

Said Ms Brooks, ‘The international community has a critical window of time to pressure the Chinese 

government to do the right thing. The final month of their “legal” residential detention must be a 

month of continued advocacy to secure an unconditional release for the detainees and ensure that 

their detentions are neither prolonged illegally, nor transmuted into unwarranted prison sentences.’ 

End dates of legal validity of 'residential surveillance' 

9 January 2016 Wang Yu, Bao Longjun 

10 January 2016 

Huang Liqun, Li Heping, Li Shuyun, Liu Sixin, Sui 

Muqing, Wang Quanzhang, Xie Yuandong, 

Zhao Wei, Zhou Shifeng 

11 January 2016 Xie Yang 

12 January 2016 Xie Yanyi 

20 January 2016 Gao Yue 

1 February 2016 Li Chunfu 

25 February 2016 Fang Xiangui, Liu Peng, Zhang Kai 

VENEZUELA UNFIT FOR ELECTION TO HUMAN RIGHTS COUNCIL  

Venezuela’s human rights record, including as a member of the UN Human Rights Council, should 

preclude it from serving another term on the Council, 36 international and Latin American human 

rights organisations said today. Elections for the 2016-2018 term of the Council will be held in New 

York on 28 October 2015 by Member States of the United Nations General Assembly. Members 

elected to the Human Rights Council are required to uphold the highest standards in the protection 

and promotion of human rights. 

The Venezuelan government’s human rights practices, its rejection of the work of international 

human rights bodies, and its voting record at the Human Rights Council during the past three years 

make it unfit to hold a seat, the groups said. 

While serving on the Human Rights Council during its current term, the Venezuelan government has 

seriously violated basic human rights standards the body is meant to promote. In 2014, Venezuelan 

security forces violently cracked down on largely peaceful protests systematically over a period of 

weeks. They arbitrarily arrested demonstrators and bystanders, severely beat and tortured them in 

detention, and denied them basic due process rights. 
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The government also arrested and prosecuted opposition politicians and lesser-known critics on 

arbitrary grounds, brought criminal defamation charges against owners and journalists working in 

critical media outlets, and harassed and intimidated human rights defenders who questioned these 

and other abuses of power. 

In addition to its disregard for fundamental freedoms within its borders, the Venezuelan government 

has rejected meaningful scrutiny of its human rights record by international human rights bodies. It 

has not allowed the Inter-American Commission on Human Rights to visit the country for over a 

decade, and has not allowed any UN special rapporteurs to visit since 1996. It withdrew from the 

American Convention on Human Rights in 2012, depriving Venezuelans who suffer abuses from 

seeking protection from the Inter-American Court of Human Rights. It rejected key 

recommendations issued during the 2011 Universal Periodic Review of its human rights record by 

the Human Rights Council and did not fully carry out those it accepted. 

Venezuela also has one of the worst voting records at the Human Rights Council. It has repeatedly 

rejected resolutions aimed at addressing serious human rights violations, including country specific 

resolutions on Belarus, Iran, North Korea, Syria, Sri Lanka, and Ukraine that were endorsed by other 

Latin American governments. At the UN Security Council, it blocked measures to curb abuses in 

South Sudan and Syria. 

The groups said that re-electing Venezuela to the HRC would send a dangerous message that the 

international community is indifferent to Venezuela’s violations of human rights and rejection of 

human rights mechanisms, and that the principles that the Human Rights Council was created to 

protect are not meant to be taken seriously. 

Adding to the groups' joint statement, ISHR's Eleanor Openshaw said that systematic acts of 

intimidation and reprisals perpetrated or acquiesced in by Venezuelan authorities against individuals 

and NGOs who have sought to provide evidence or testimony or otherwise cooperate with the UN 

is fundamentally incompatible with Council membership. 'It is unacceptable - and should be 

inconceivable - that Venezuela could be elected to a body that it actively undermines and attacks by 

defaming, threatening and even imprisoning people who engage with it,' she said. 

Adding to this, ISHR Legal Counsel Madeleine Sinclair said, 'Venezuela's repeated acts of intimidation 

against reprisals against people who cooperate with the Human Rights Council should be approached 

by voting States as an automatically disqualifier when it comes to elections on 28 October. Venezuela 

is simply not fit for membership.' 

Over the last year, Venezuela's repeated acts to intimidate and punish human rights defenders who 

have cooperated or sought to cooperate with international and regional human rights mechanisms 

have been documented and condemned by UN Special Rapporteurs, the UN Human Rights 

Committee, the Inter-American Commission on Human Rights, and international and Venezuelan 

civil society organisations. 

 Acción Solidaria en VIH/Sida (Venezuela) 

 Asociación Pro Derechos Humanos (APRODEH) (Peru) 

 Asociación por los Derechos Civiles (ADC) (Argentina) 

 Asamblea de Educación (Venezuela) 

 Centro de Derechos Humanos de la Montaña Tlachinollan, A.C. (México) 

 Centro de Derechos Humanos Miguel Agustín Pro Juárez, A.C. (Centro Prodh) (Mexico) 

 CEPAZ (Venezuela) 

http://www.ishr.ch/news/venezuela-end-stigmatisation-and-reprisals-against-human-rights-defenders
http://www.ishr.ch/news/human-rights-committee-condemns-threats-and-reprisals-against-venezuelan-activists
http://www.ishr.ch/news/human-rights-committee-condemns-threats-and-reprisals-against-venezuelan-activists
http://www.ishr.ch/news/venezuela-end-reprisals-against-those-cooperating-inter-american-commission
http://www.ishr.ch/news/venezuela-stop-harassing-human-rights-defenders
http://www.ishr.ch/news/venezuela-stop-harassing-human-rights-defenders
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 CIVICUS 

 Ciudadanos en Apoyo a los Derechos Humanos, A.C. (CADHAC) (Mexico) 

 Centro de Derechos Humanos de la Universidad Católica Andrés Bello (Venezuela) 

 CIVILIS Derechos Humanos (Venezuela) 

 Coalición de Organizaciones por el derecho a la salud y la vida (CODEVIDA) (Venezuela) 

 Comisión Colombiana de Juristas (Colombia) 

 Comisión para los Derechos Humanos del estado Zulia (CODHEZ) (Venezuela) 

 Corporación Humanas (Chile) 

 Coordinadora Nacional de Derechos Humanos (Peru) 

 Due Process of Law Foundation (DPLF) 

 Espacio Público (Venezuela) 

 Fenasopadres (Venezuela) 

 International Federation for Human Rights (FIDH) 

 International Service for Human Rights (ISHR) 

 Instituto de Estudios Legales y Sociales del Uruguay (IELSUR) (Uruguay) 

 Fundación Aguaclara (Venezuela) 

 Fundación Ensayos para el Aprendizaje Permanente (FEPAP) (Venezuela) 

 Fundación Myrna Mack (Guatemala) 

 Human Rights Watch 

 Observatorio Ciudadano (Chile) 

 Observatorio de Derechos Humanos de la Universidad de Los Andes (Venezuela) 

 Observatorio Venezolano de Prisiones (Venezuela) 

 Observatorio Venezolano de Salud (Venezuela) 

 Programa Venezolano de Educación Acción en Derechos Humanos (PROVEA) (Venezuela) 

 Robert F. Kennedy Human Rights 

 Transparency International 

 Transparencia Venezuela 

 Unión Afirmativa (Venezuela) 

 Venezuela Diversa (Venezuela) 

HOW CAN HUMAN RIGHTS DEFENDERS EFFECTIVELY ENGAGE BUSINESSES 

TO PROMOTE CORPORATE RESPECT FOR HUMAN RIGHTS? THIS IS THE 

QUESTION A NEW PUBLICATION LAUNCHED TODAY SEEKS TO ADDRESS 

A Human Rights Defender Toolkit for Promoting Business Respect for Human Rights (also available 

in French and Spanish) has been produced by ISHR, with the pro bono support of leading 

international law firms Allens Linklaters and DLA Piper. The publication provides: 

 an overview to human rights defenders of the legal and policy frameworks, and 

government and corporate trends relating to the protection of human rights within the 

context of business; 

 a range of tools for defenders to strategically engage with stakeholders at each stage of 

project development and in a range of sectors; 

 actions businesses should take to respect and engage human rights defenders, and the 

business benefits of doing so; 

 practical examples of how businesses and human rights defenders can work together to 

achieve corporate respect for human rights. 

 

http://www.ishr.ch/sites/default/files/article/files/ishr_hrd_toolkit_english_web.pdf
http://www.ishr.ch/sites/default/files/article/files/ishr_hrd_toolkit_fr_web.pdf
http://www.ishr.ch/sites/default/files/article/files/ishr_hrd_toolkit_sp_web.pdf
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A trend of increasing attacks 

ISHR’s Michael Ineichen says the toolkit has been developed amidst a trend of increasing attacks 

against human rights defenders who advocate for corporate accountability – whether in relation to 

labour rights, land rights, indigenous rights or otherwise. 

‘The risks for human rights defenders who engage in the issue of corporate respect of human rights 

and accountability for violations are great, ranging from attacks on their reputations to attacks on 

their lives,’ he said. 

‘But there are also risks for businesses associated with violating human rights, and many advantages in 

adopting a positive approach to the protection of rights. 

‘Our aim is for this toolkit to equip human rights defenders to decide if, when and how to positively 

engage with businesses, and to help build greater respect for their role in preventing, mitigating and 

seeking accountability for human rights violations related to business operations.’ 

The role of business in protecting human rights 

Unfortunately, ‘far too many companies still remain silent when human rights are at stake in 

repressive States – or even actively work against respect for human rights,’ says Mauricio Lazala of 

the Business and Human Rights Resource Centre. On the other hand, ‘many companies are showing 

that speaking out against human rights abuse is the right thing to do, both for moral reasons and for 

their own interest. 

‘Companies can be a powerful voice in the protection of the vulnerable in repressive countries, 

particularly where abuses are taking place linked to their industry or where they are major 

investors.’ 

Collaboration between businesses and human rights defenders 

Owen Larter of Microsoft and Nicolas Patrick of DLA Piper say that non-governmental organisations 

working in high-risk environments could benefit from networks of support within the business 

sector, particularly large multi-national corporations that have publicly stated a commitment to 

human rights. 

‘Invisible networks of influential friends and supporters in the business community can be invaluable 

when things go wrong. We encourage human rights defenders to partner and work constructively 

with the business sector and foster partnerships and collaboration.’ 

‘This is what this new toolkit is about,’ said ISHR Director Philip Lynch. ‘Written for defenders from 

the perspective and with the insight of business, and replete with good practice examples from 

companies around the world, we hope it will contribute to strengthening understanding, trust and 

relationships between business and human rights defenders.' 

‘Both corporations and human rights defenders have a shared interest in an operating environment 

which respects the rights to freedom of expression, association and assembly, and which is 

characterised by transparent and accountable government, freedom from corruption, and respect for 

the rule of law.' 

http://www.ishr.ch/news/can-companies-speak-out-ensure-safe-and-enabling-environment-human-rights-defenders
http://www.ishr.ch/news/can-companies-speak-out-ensure-safe-and-enabling-environment-human-rights-defenders
http://www.ishr.ch/news/microsoft-dla-piper-why-human-rights-and-human-rights-defenders-are-right-our-business


 

15 

‘Our aim is to encourage and build the capacity of human rights defenders to engage constructively 

and positively with business, recognising the vital contribution that responsible business can make to 

the promotion and protection of human rights and to sustainable development,’ Mr Lynch said. 

BUSINESS ENTERPRISES: CONSULT, RESPECT AND PROTECT HUMAN RIGHTS 

DEFENDERS, SAYS CROSS REGIONAL GROUP OF NGOS  

Business can and should play a proactive positive role to engage and support human rights defenders 

and civil society, a cross regional group of 39 rights organisations together with ISHR said today on 

the occasion of the United Nation’s Forum on Business and Human Rights. 

The statement highlights concrete ways for businesses to consult, respect and protect human rights 

defenders, while also deploring the significant risks to their lives and livelihoods many human rights 

defenders face on a daily basis. As documented by a range of civil society groups, 

including ISHR, HRW, Global Witness and FIDH most recently, human rights defenders working to 

promote corporate respect for human rights and accountability for violations work under threats of 

abductions, surveillance, intimidation, violence and sometimes death, as a result of their efforts to 

defend human rights in the face of harmful business activities. 

‘The continuing trend of attacks and acts of intimidation by State and non-State actors against those 

protesting against actual and potential adverse impacts of business operations and major 

development projects is of grave concern,’ said Michael Ineichen, ISHR’s Corporate Accountability 

Programme Manager. ‘This call from defenders from all continents clearly shows the opportunity for 

business to show leadership in standing with defenders and help to reverse this trend’ Mr Ineichen 

said. 

The challenges facing human rights defenders has been recognised by relevant UN officials, including 

the Special Rapporteur on the situation of Human Rights Defenders in his 2015 reports to the 

Human Rights Council and the General Assembly. 

As documented in ISHR’s new Human Rights Defender Toolkit for Promoting Business Respect for 

Human Rights, there is a strong business case for proactively respecting and protecting human rights 

- on the basis that it protects a company’s reputation, safeguards its customer and investor base, 

assists in attracting and retaining employees and reduces operational and legal costs. Both 

corporations and human rights defenders have a shared interest in an operating environment which 

respects the rights to freedom of expression, association and assembly, and is characterised by 

transparent and accountable governance, freedom from corruption, and respect for the rule of law. 

Some of the steps which business can take are legal obligations, such as the requirement to desist 

from direct or indirect attacks against them. Others, such as speaking out publicly in support of 

HRDs who are at risk, constitute good business practice, the statement said. 

The statement was developed in the context of an ISHR capacity building and strategy workshop for 

human rights defenders working on business and human rights issues, and engaging actively in the 

UN’s Forum on Business and Human Rights. It was endorsed by a range of national human rights 

organisations working in this area. 

‘The mobilisation of human rights defenders around UN-led processes on business and human rights 

shows the importance of such forums in contributing to national-level strategies to enhance the 

protection of rights,' said Ben Leather, ISHR’s Training Manager. ‘It is also a critical space for 

http://www.ohchr.org/EN/Issues/Business/Forum/Pages/2015ForumBHR.aspx
http://www.ishr.ch/sites/default/files/article/files/final-updated151115-joint-statement-hrds-bhr_with_logos_final-1.pdf
http://www.ishr.ch/sites/default/files/article/files/final-updated151115-joint-statement-hrds-bhr_with_logos_final-1.pdf
http://www.ishr.ch/sites/default/files/article/files/reportcoalitionbusinesslandishr.pdf
http://www.hrw.org/report/2015/06/22/your-own-risk/reprisals-against-critics-world-bank-group-projects
http://www.globalwitness.org/campaigns/environmental-activists/how-many-more/
http://www.fidh.org/en/issues/human-rights-defenders/archives-human-rights-defenders/annual-reports/16546-we-are-not-afraid
http://www.ishr.ch/news/general-assembly-take-action-support-extraordinarily-dangerous-work-defend-human-rights
http://www.ishr.ch/news/new-toolkit-aims-foster-positive-engagement-between-human-rights-defenders-and-business
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defenders to share strategies and develop common positions – such as this one – thereby reinforcing 

the impact of their work’, Mr Leather said. 

Concrete suggestions to business 

The statement shows concrete ways for businesses to consult, respect and protect human rights 

defenders, including by implementing one or more of the following recommendations, depending on 

the circumstances: 

Business must respect and engage with HRDs, such as by: 

 Desisting from physical or legal attacks against HRDs, including those exercising their rights to 

freedom of expression, association, peaceful assembly and protest against the business or its 

interests; 

 Meaningfully consulting with HRDs in the design, implementation and evaluation of projects, and 

in due diligence and human rights impact assessment processes; 

 Advising and educating clients, suppliers and peers as to their obligations in relation to HRDs. 

Business should support and partner with HRDs, such as by: 

 Encouraging home and host governments to consult with HRDs in the elaboration of national 

action plans on business and human rights (NAPs) and to include concrete measures and 

commitments to support HRDs in such NAPs; 

 Encouraging home governments to speak out in support of HRDs through their diplomatic 

representations in States in which the company operates and HRDs are restricted. 

Business can advocate and seek remedy for HRDs at risk, and against laws and policies that restrict them, 

such as by: 

 Joining or supporting, in an appropriate way, a campaign or coalition in support of HRDs and 

against attacks and restrictions against them; 

 Speaking out in general terms in support of HRDs and a safe and enabling environment for civil 

society; 

 Speaking out in individual cases of attacks or restrictions against HRDs or in relation to proposed 

or enacted laws or policies that restrict or criminalise them; 

 Advocating to governments in relation to individual cases, laws or policies. 

Business should make additional efforts and take specific action to engage and protect women human rights 

defenders and other groups facing particular risks: 

 Recognising and addressing the fact that women human rights defenders can face increased 

exclusion and specific risks; 

 Taking additional positive actions to consult and protect women human rights defenders, 

indigenous defenders and minority groups; 
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 Ensuring that a response to the particular situations of women human rights defenders, 

indigenous defenders and minority groups is included across all business action related to human 

rights defenders. 

BAHRAIN: ZAINAB AL-KHAWAJA SENTENCED TO ONE YEAR IN PRISON, 

OTHER SENTENCES DELAYED  

On 21 October 2015, human rights defender Zainab Al-Khawaja marks her 32nd birthday with 

the prospect of at least a year in prison after the Bahrain Court of Appeals confirmed a sentence of 

imprisonment, while reducing it from three years to one year, for tearing up a photo of the monarch. 

She has been free on bail since November 2014 and could be taken into custody at any time, along 

with her baby son, Abdulhadi. 

Al-Khawaja, who was not in court today, is facing a number of trumped-up charges related to her 

peaceful and legitimate human rights activism, for which she has already spent over a year in prison. 

The longest sentence was handed down on 4 December 2014 when she was sentenced to three 

years in prison and a fine of 3000 BHD (approximately USD$8000) on the charge of ripping up a 

picture of Bahrain’s monarch during a court hearing in October 2014. The fine of 3000 BHD was 

upheld as well. 

Three other cases were postponed for a ruling on 3 December. Two charges of two-month 

sentences each were handed down on 9 December 2014 for “destroying public property” when she 

ripped a picture of the King at Budaiyah police station, as well as a charge of allegedly “insulting a 

public official” (a police officer) for which she was sentenced to one year in prison.  

“The authorities in Bahrain know that by reducing the sentence it will help minimise the international 

reaction. In effect though, it doesn't change much. Zainab is still at risk of going to prison with her 

baby at any time now. Ripping a picture is not a crime, and all sentences must be immediately and 

unconditionally revoked,” said Maryam Al-Khawaja, Gulf Centre for Human Rights (GCHR) Co-

Director and a Board member of the International Service for Human Rights. 

She added, “What also needs to be taken into consideration is the impact on the children of human 

rights defenders who are targeted. Unfortunately, too often that is forgotten and lost in the details of 

the discussion on the protection of human rights defenders.” 

"We call on authorities in Bahrain to unconditionally drop and revoke all charges against Zainab Al-

Khawaja and all other human rights defenders arbitrarily detained in connection with their work to 

promote democracy and accountability or to exercise their rights to freedom of expression, 

association, assembly and protest," said ISHR Director Phil Lynch. 

On 17 November, Zainab Al-Khawaja is also due in court to hear the appeal of a nine month 

sentence for entering a restricted area at Jaw Prison while seeking to visit her father, prominent 

human rights defender Abdulhadi Al-Khawaja, in prison when he was on hunger strike in August 

2014. Another case of insulting a public official, for which she was sentenced to six months, will also 

be heard on 17 November. She was released on bail of US$1325 from prison in November 2014 just 

prior to giving birth to Abdulhadi, who would accompany her to prison. She also has a six-year-old 

daughter, Jude. 

Hundreds of supporters with a reach of over 1.4 million joined a Thunderclap campaign initiated 

by GCHR with support from 15 NGOs to wish her a happy birthday and call for her conviction to be 

quashed. Many supporters also tweeted a message or photo 

https://www.thunderclap.it/projects/33052-happybirthdayzainab
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to @AngryArabiya and @GulfCentre4HR with hashtags #NotaCrime and #HappyBirthdayZainab. 

See: https://www.thunderclap.it/projects/33052-happybirthdayzainab. 

This campaign was endorsed by the International Service for Human Rights, together with Amnesty 

International, Americans for Democracy & Human Rights in Bahrain (ADHRB), Arab Network for 

Human Rights Information (ANHRI), Association for Women’s Rights in Development (AWID), the 

Bahrain Center for Human Rights (BCHR), Bahrain Institute for Rights & Democracy (BIRD), 

Canadian Journalists for Free Expression (CJFE), Civicus: World Alliance for Civic Participation, 

European-Bahraini Organisation for Human Rights (EBOHR), European Center for Democracy and 

Human Rights (ECDHR), Front Line Defenders, Index on Censorship, Lawyers Rights Watch Canada 

(LRWC) and Rafto Foundation for Human Rights. 

For a testament to Zainab’s strength and commitment to human rights, watch the teaser for the 

documentary film “We are the Giant” featuring Maryam and Zainab Al-Khawaja 

at https://www.youtube.com/watch?v=q1-5zbBqU8E 

Our Work to Strengthen Laws and Systems 

NEW HUMAN RIGHTS COUNCIL PRESIDENT AND MEMBERS: UPHOLD 

STANDARDS AND SAFEGUARD CIVIL SOCIETY  

The Human Rights Council has elected a new President and Vice-Presidents for 2016, with ISHR delivering a 

civil society statement on the responsibilities that come with the Presidency and, more broadly, with Council 

membership. 

 

(Geneva) - The UN Human Rights Council must do more to ensure that human rights are promoted, 

protected and respected at the national level, incoming Council President Mr Choi Kyong-Lim, the 

Ambassador of South Korea, said today. The Ambassador was elected to serve as 2016 President of 

the Council at an organisational meeting of the world's peak multilateral human rights body held in 

Geneva today. He will serve in a personal capacity. 

 

Ambassador Choi, who was selected from among Asian Group States due to the annual rotation of 

the Presidency among regions, will be assisted by four Vice-Presidents, one from each of the other 

regional groups, namely: the Ambassadors of Panama (Group of Latin American and Carribean 

States), Belgium (Western European and Others Group), Latvia (Eastern European Group) and 

Ethiopia (African Group). The new Council president and bureau will take up their terms on 1 

January 2016 for one calendar year. 

 

Delivering his acceptance speech, Ambassador Choi pledged his commitment to ensuring civil society 

space and participation in the Council. He also emphasised that in 2016 the Council will celebrate its 

10th anniversary while two cornerstones of human rights law, the ICCPR and the ICESCR, will 

celebrate their 50th anniversaries; occasions which should be celebrated through a renewed focus on 

implementation of international human rights standards at the national level. 

 

The outgoing HRC President, German Ambassador Joachim Rucker, similarly emphasised the central 

role of civil society in the work of the Council, deplored ongoing attacks against human rights 

defenders at the national and international levels, and called for the Secretary-General to appoint a 

focal point to combat reprisals as requested by the Council in HRC Res 24/24. Significantly, he also 

called for the Council to be elevated in status as a Charter body of the United Nations, operating 

beside rather than as a subsidiary to the General Assembly, when the Council is next formally 

reviewed. 

 

 

https://twitter.com/AngryArabiya
https://twitter.com/GulfCentre4HR
https://www.thunderclap.it/projects/33052-happybirthdayzainab
https://www.youtube.com/watch?v=q1-5zbBqU8E
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Addressing the Council on the legacy of the outgoing President and the responsibility of the incoming 

President, ISHR Director Phil Lynch, speaking behalf of ISHR, CIVICUS, FORUM-ASIA and Human 

Rights Watch, said: 

 

'We thank President Rucker, together with his Vice-Presidents and staff within the secretariat, for 

the outstanding leadership of the Council throughout 2015. Mr President, you and your staff have 

been accessible and responsive to civil society actors and taken important steps to ensure that the 

Council is a safe place for human rights defenders and victims. You have also taken important steps 

to promote accountablity and increase the political cost of reprisals against human rights defenders, 

although we emphasise that more remains to be done in this regard, including through the full and 

effective implementation of HRC Res 24/24. We thank you for your dedication and for your tireless 

and important work.' 

 

Turning to the election of the 2016 President, Mr Lynch said: 

 

'We congratulate Ambassador Choi Kyong-lim and his Vice-Presidents on their elections. Ambassador 

Choi, you referred in your acceptance remarks to the Presidency being an honour and privilege. It is 

also, however, a great responsibility; a responsibility to ensure that the Council is a safe and effective 

forum in which to expose human rights violations, seek justice for victims, and promote accountability 

for perpetrators. This requires the constant safeguarding of civil society participation and space and 

we urge you to build on the good work of President Rucker in preventing, denouncing and following 

up on cases of alleged reprisals.' 

 

Welcoming Ambassador Choi's remarks on the importance of national implementation of 

international standards, Mr Lynch said: 

 

'We welcome the incoming President's focus on implementation of international human rights 

standards at the national level and emphasise the vital role of national human rights institutions and 

vibrant, independent civil society organisations in that regard. The most important measure of the 

Council's success is it's impact on the ground, and A-status NHRIs and independent civil society 

organisations are indispensible partners in both implementation and monitoring and reporting on 

progress and impact.' 

 

Closing the civil society statement, Mr Lynch addressed new Members of the Human Rights Council 

elected for 2016, saying: 

  

Contact: Phil Lynch, Director, International Service for Human Rights, on p.lynch@ishr.ch 

CHINA: PUT A STOP TO TORTURE AND REPRISALS 

A new session of reviews by the Committee Against Torture (CAT), which will include review of 

China’s torture record on 17-18 November, begins today in Geneva. 

‘Active contribution of information from civil society, both ahead of the review and during, is 

essential to the treaty body review process. The Committee experts have an interest in 

understanding issues of torture and cruel, inhuman or degrading treatment – as well as practices that 

make human rights defenders and others vulnerable to torture - from a range of perspectives,’ 

said Sarah M. Brooks, East Asia programme manager at ISHR. 

Civil society has already provided inputs that shaped, first, the list of issues to which the government 

was requested to respond. This document helps frame the dialogue in Geneva by identifying key 

questions related to laws and policies on torture, with a particular focus on implementation. The 

second opportunity came earlier this fall, when civil society organisations and others from within 

China and abroad submitted alternative reports, highlighting individual cases and gaps between the 

mailto:p.lynch@ishr.ch
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=16713&LangID=E
http://www.ishr.ch/sites/default/files/article/files/china_cat_loi_june_2015_en.pdf
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1002&Lang=en
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international legal framework, Chinese national legislation, and – most chillingly – the pervasive 

practice of torture on the margins of the Chinese judicial and security system. 

Despite the Chinese Government's reluctance to engage substantively on key allegations, the 

important concerns repeatedly raised by civil society and UN experts are expected to be addressed 

during the formal review, including: 

 legal pre-trial detention periods up to 37 days (and often, in practice, longer) and new 

configurations of detention, such as ‘residential surveillance in a designated location’ 

 the abuse of the State Secrets Law and other national security legislation to deprive individuals 

who express dissenting views of their rights 

 denial of access to a lawyer, adequate, independent medical treatment, and family notification to 

defenders in detention. 

ISHR contributed this submission to the CAT, focusing on barriers to participation and the need to 

protect human rights defenders and lawyers as key actors in the prevention of torture. The ISHR 

submission highlights changes to the Criminal Law that are expected to muzzle independent lawyers; 

refusal of the government to provide access to information to individuals seeking to engage with the 

CAT review process; and a set of recommendations on how the Committee can help keep defenders 

safe in Geneva and upon their return home. 

‘That we, even today, still see cases of reprisals against individuals who participate in the review is 

deplorable,’ said Ms Brooks. ‘The Chinese government has an obligation under various articles of the 

Convention against Torture to facilitate and encourage civil society participation. To undermine or 

attack individuals for their participation is unacceptable’. 

Cases of intimidation and reprisals by China against activists participating in a range of UN 

mechanisms have been well-documented, including by ISHR and in the report of the UN Secretary 

General.  

‘The new reprisals policy of the Committee is one step towards better protection. But other 

governments need to send a political message as well about the costs of reprisals to China’. 

Governments have a stake in China becoming a responsible member of the international community, 

and they have applauded Xi Jinping for agreeing to tackle climate change. But as long as torture still 

happens in black jails, it doesn’t matter how green the economy is – the changes are just window-

dressing. 

Key Developments in the Promotion and Protection of Human 

Rights 

DISPATCHES: BETTER LATE THAN NEVER – SAUDI ARABIA APPROVES NGO 

LAW 

An unexpected advancement for civil society takes place in Saudi Arabia as a long overdue NGO law 

is approved; a law with a legislative framework that carries hope for the legal existence of NGOs in 

the future... more  

http://www.hrichina.org/en/press-work/hric-bulletin/chinas-responses-list-issues-un-committee-against-torture-hric-english
http://www.ishr.ch/sites/default/files/article/files/cat_submission_ishr.pdf
http://news.xinhuanet.com/english/2015-08/29/c_134568394.htm
https://chrdnet.com/2015/10/chinese-government-refuses-to-disclose-data-on-torture-for-un-review-citizens-face-reprisals-for-seeking-information-1022-29-2015/
http://www.reuters.com/article/2015/10/07/us-china-softpower-rights-specialreport-idUSKCN0S01O420151007
http://www.ishr.ch/news/reprisals-states-and-un-must-act-secretary-generals-damning-report
http://www.ishr.ch/news/reprisals-states-and-un-must-act-secretary-generals-damning-report
https://www.hrw.org/news/2015/12/02/dispatches-better-late-never-saudi-arabia-approves-ngo-law
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UZBEKISTAN: ARREST AND JUDICIAL HARASSMENT OF HUMAN RIGHTS 

ACTIVIST MR. UKTAM PARDAEV 

The International Federation for Human Rights calls on the Uzbek Government to release Mr. 

Uktam Pardaev, Chairman of the Djizak regional branch of the Independent Human Rights Society of 

Uzbekistan, and to end all legal sanctions against human rights defenders in the country... more 

MYANMAR: LETPADAUNG MINE PROTESTERS STILL DENIED JUSTICE  

Three years ago peaceful protestors at the Letpadaung mine were attacked by security forces with 

the use of white phosphorous, a highly toxic and explosive substance, injuring 110-150 people. Today 

activists continue to be detained and an investigation has still not been launched... more 

UGANDA: ARBITRARY ARRESTS AND EXCESSIVE USE OF FORCE HINDERING 

DEBATE IN RUN-UP TO ELECTIONS 

In light of the upcoming presidential election in Uganda in February 2016, police have arrested 

political opposition leaders and used excessive force to disperse protestors. Amnesty International 

highlights the need for all Ugandan citizens to be able to interact with the election process no matter 

their political affiliation... more 

SAUDI ARABIA: RELEASE WALEED ABU AL-KHAIR AND OTHER HUMAN RIGHTS 

DEFENDERS  

The Observatory for the Protection of Human Rights Defenders calls on Saudi Arabia to drop 

charges against Waleed Abu Al-Khair and the other human rights defenders who are arbitrarily 

detained... more 

CYPRUS: MARRIAGE EQUALITY CAMPAIGNERS CELEBRATE HARD-WON 

VICTORY ON CIVIL UNIONS 

Amnesty International welcomes the recognition of same-sex civil unions in Cyprus, as a first step 

towards marriage equality and the elimination of discrimination based on sexual orientation. 

However there is still a long way to go... more 

HUMAN RIGHTS DEFENDERS: OUR ‘GANDHIS’, ‘MANDELAS’, ‘ROSA PARKS’ AND 

‘MALALAS’ DESERVE SUPPORT AND PROTECTION 

 
In connection with the International Human Rights Defenders Day on 9 December 2015, Special 

Rapporteur Michel Forst calls on States, funders and the general public to better support and protect 

human rights defenders at the international, regional and national levels…more 

Opportunities for NGO Engagement 

HUMAN RIGHTS COUNCIL 

The 31st regular session of the Human Rights Council will be held in the Palais des Nations from 29 

February to 24 March 2016. Information and updates will be published here.  

UNIVERSAL PERIODIC REVIEW 

The 24th UPR session will take place on 18 to 29 January 2016. The following States will be reviewed: 

Namibia, Niger, Mozambique, Estonia, Paraguay, Belgium, Denmark, Palau, Somalia, Seychelles, 

https://www.fidh.org/en/issues/human-rights-defenders/uzbekistan-arrest-and-judicial-harassment-of-human-rights-activist-mr
https://www.amnesty.org/en/latest/news/2015/11/myanmar-letpadaung-mine-protesters-still-denied-justice/
https://www.amnesty.org/en/latest/news/2015/12/uganda-arbitrary-arrests-and-excessive-use-of-force-hindering-debate-in-run-up-to-elections/
https://www.fidh.org/en/issues/human-rights-defenders/saudi-arabia-the-un-finds-the-detention-of-waleed-abu-al-khair-and
https://www.amnesty.org/en/latest/news/2015/11/cyprus-marriage-equality-campaigners-celebrate-victory-on-civil-unions/
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=16849&LangID=E
http://www.ohchr.org/EN/HRBodies/HRC/Pages/HRCIndex.aspx
http://www.ohchr.org/EN/HRBodies/HRC/Pages/HRCIndex.aspx
http://www.ohchr.org/EN/HRBodies/HRC/Pages/HRCIndex.aspx
http://www.ohchr.org/EN/HRBodies/UPR/Pages/NgosNhris.aspx
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Solomon Islands, Latvia, Sierra Leone and Singapore.  The pre-session for which will take place 15 to 

17 December 2015. 

The following States will be reviewed at the 26th session of the UPR which will be held in 

October/November 2016: Togo, Syrian Arab Republic, Venezuela (Bolivarian Republic of), Iceland, 

Zimbabwe, Lithuania, Uganda, Timor Leste, Republic of Moldova, Haiti and South Sudan. Guidelines 

for submissions are found here and are due on 24 March (tentative). Information about the UPR 

mechanism can be found here.  

TREATY BODIES  

The 116th session of the Human Rights Committee will be held on 7 March to 31 March 2016 and 

will consider the following State reports: Costa Rica, Namibia, New Zealand, Rwanda, Slovenia, 

South Africa and Sweden. The Committee will consider the list of issues for: Azerbaijan, Bangladesh, 

Colombia, Jamaica, Morocco, Slovakia. The Committee will also consider the list of issues prior to 

reporting for Estonia. The programme of work and other information is found here.  

The 57th session of the Committee Against Torture will be held on 18 April to 13 May 2016. The 

Committee will consider the following State reports: France, Israel, Philippines, Saudi Arabia, Tunisia 

and Turkey. More information is available here.  

The 57th session of the Committee on Economic, Social and Cultural Rights will be held on 22 

February to 4 March 2016. The Committee will analyse the following State reports: Canada, Kenya 

and Namibia. The Committee will also consider the following list of issues prior to reporting for: 

Bulgaria, New Zealand and Spain. The programme of work can be found here and the accreditation 

form here. The 57th Pre-sessional Working Group will be held on 7 to 11 March 2016, in which the 

following states parties reports will be considered: Costa Rica, Cyprus, Dominican Republic, 

Lebanon, Philippines, Poland, Tunisia and Yemen. NGOs submissions for each will be accepted until 3 

weeks before the 57th session and the Pre-sessional Working Group respectively. 

The 63rd session of the Committee on the Elimination of Discrimination against Women will take 

place on 15 February to 4 March 2016. The reports of the following States parties are scheduled to 

be considered: Czech Republic, Haiti, Iceland, Japan, Mongolia, Sweden, United Republic of Tanzania 

and Vanuatu. More information can be accessed here. The 65th Pre-sessional working group will take 

place 7 March to 11 March 2016. The Pre-Sessional Working Group will review the following State 

reports: Antigua and Barbuda, Argentina, Armenia, Bangladesh, Bhutan, Burundi, Canada, Estonia, 

Honduras, Netherlands, and Switzerland. The Working Group will also consider the list of issues 

prior to reporting for Romania. More information can be accessed here.  

If you are unable to attend relevant treaty body meetings, you can now watch them live online. A 

group of Geneva-based NGOs, including ISHR, has coordinated to make this possible. The webcasts 

can be viewed here. 

COUNTRY VISITS BY SPECIAL PROCEDURES 

Fiji Special Rapporteur on the right to education 4 December to 15 December 2015 

Brazil Working Group on the issue of human rights and transnational corporations and 

other business enterprises 7 December to 16 December 2015 

Mauritania Special Rapporteur on torture and other cruel, inhuman or degrading treatment 

http://www.upr-info.org/en/upr-process/pre-sessions
http://www.upr-info.org/en/upr-process/pre-sessions
http://www.ohchr.org/EN/HRBodies/UPR/Pages/NgosNhris.aspx
http://www.ohchr.org/EN/HRBodies/UPR/Pages/NgosNhris.aspx
http://www.ohchr.org/EN/HRBodies/UPR/Pages/NgosNhris.aspx
http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1016&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=948&Lang=en
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CAT
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1002&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1012&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1012&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fPOW%2f57%2f24184&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=Accreditation%20form&Lang=en
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CESCR
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fINF%2f56%2f22277&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=INT%2fCESCR%2fINF%2f56%2f22278&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=970&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1007&Lang=en
http://tbinternet.ohchr.org/_layouts/TreatyBodyExternal/SessionsList.aspx?Treaty=CEDAW
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/SessionDetails1.aspx?SessionID=1070&Lang=en
http://www.treatybodywebcast.org/
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Turkey 

 

or punishment 25 January to 4 February 2016 

Working Group on Enforced or Involuntary Disappearances 14 March to 18 

March 2016 

Find more information on these visits here. To find out how you can support the visits, please 

contact respective mandate-holders via their email address, as listed in the directory.  

Conferences and events 

INTERNATIONAL MIGRANTS DAY 18 DECEMBER 

On this 25th anniversary of the Convention On Migrant Workers, the ILO and OHCHR, as well as 

some NGOs will engage in social media campaigns for the International Migrants day. More 

information here. 

GENEVA SUMMIT FOR HUMAN RIGHTS AND DEMOCRACY 

The Geneva Summit for Human Rights And Democracy brings together hundreds of human rights 

defenders each year with the aim to highlight urgent human rights issues that require global attention. 

The event is free and open to everyone and will take place on 23 February 2016 at the International 

Conference Centre in Geneva. Register here.  

New Resources 

SIMPLE GUIDE TO UN TREATY BODIES: NOW IN CHINESE! 

ISHR has released a Chinese language version of its Simple Guide to UN Treaty Bodies, which 

contains a comprehensive overview of the structure and purpose of treaty bodies, along with 

information on how civil society can best interact with treaty bodies. ISHR anticipates that this 

publication will empower NGOs and human rights activists.  

A HUMAN RIGHTS DEFENDER TOOLKIT FOR PROMOTING BUSINESS RESPECT 

FOR HUMAN RIGHTS 

During the annual UN Forum on Business and Human Rights, ISHR released a new handbook that 

aims to guide defenders on how they can engage with business to promote respect for human rights. 

The handbook provides an overview of legal and policy frameworks, practical examples, actions that 

should be taken by businesses and tools for defenders to strategically engage with stakeholders. 

THE ROLE OF BUSINESSES AND STATES IN VIOLATIONS AGAINST HUMAN 

RIGHTS DEFENDERS OF THE RIGHTS TO LAND, TERRITORY AND THE 

ENVIRONMENT  

A new report by a coalition of 39 organisations, of which ISHR was a convening member, documents 

the specific and additional risks faced by human rights defenders in 17 countries working on issues 

related to business. The report uncovers the level of deep-seated impunity with which these 

defenders work, which encourages further threats and attacks. 

 

http://www.ohchr.org/EN/HRBodies/SP/Pages/Forthcomingcountryvisits.aspx
http://www.ohchr.org/Documents/HRBodies/SP/VisualDirectoryAugust2014_en.pdf
http://cmw25.org/events/
http://www.genevasummit.org/registration
http://www.ishr.ch/sites/default/files/article/files/simple_guide_final_pdf_for_web.pdf
http://www.ishr.ch/sites/default/files/article/files/ishr_hrd_toolkit_english_web.pdf
http://www.ishr.ch/sites/default/files/article/files/reportcoalitionbusinesslandishr.pdf
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UNIVERSAL PERIODIC REVIEW: BRIEFING PAPERS ON THE SITUATION OF 

HUMAN RIGHTS DEFENDERS  

ISHR launched briefing papers on the situation of human rights defenders in Niger, Singapore, 

Paraguay and Sierra Leone. The briefing papers serve as submissions and aim to assist States to 

elaborate recommendations for each country scheduled to be reviewed as part of the Universal 

Periodic Review process in January 2016, the pre-session for which will take place 15 to 17 

December 2015.  

CRITICAL PERSPECTIVES ON THE SECURITY AND PROTECTION OF HUMAN 

RIGHTS DEFENDERS 

The International Journal of Human Rights has released a new special issue on human rights 

defenders. All articles can be accessed here until 31 December 2015. The editorial article of the 

previous special issue on the protection of human rights defenders can also still be accessed here. 

TUNISIA: ASSAULTED AND ACCUSED: SEXUAL AND GENDER-BASED 

VIOLENCE IN TUNISIA 

In connection to the International Day for the Elimination of Violence against Women, Amnesty 

International released a report on sexual and gender-based violence in Tunisia. While Tunisia is the 

leading country when it comes to women’s rights in the region, the legal system continues to fail 

victims of sexual violence. 

DEMOCRATIC REPUBLIC OF CONGO: TREATED LIKE CRIMINALS: DRC'S RACE 

TO SILENCE DISSENT 

Amnesty International launches a new report on the increased crackdown of peaceful activists in 

Democratic Republic of Congo in connection with the upcoming presidential elections. Activists, 

religious leaders and politicians are being arbitrarily attacked for peacefully calling on President 

Joseph Kabila to step down in November 2016. 

RIGHTS FOR BUSINESS, NOT FOR PEOPLE: THE EU AGENDA  

Friends of the Earth International released a report on the EU agenda on business and human rights. 

The report outlines how the European Commission and EU member states are aggressively pushing 

the rights of business, but refusing to engage in talks to establish rights for people affected by 

business activities. 

BEAUTIFUL TROUBLE: THE BOOK 

Beautiful Trouble is a book, an online toolbox and an international network of artist-activist trainers 

who aim to make grassroots movements more creative and effective.  

EYEWITNESS TO ATROCITIES  

EyeWitness to atrocities is a camera app that aims to help human rights defenders capture verifiable 

footage of serious human rights violations. The app collects metadata so that date, time and location 

can be verified.  

 

 

 

 

http://www.ishr.ch/sites/default/files/documents/niger.pdf
http://www.ishr.ch/sites/default/files/documents/singapore.pdf
http://www.ishr.ch/sites/default/files/article/files/paraguay.pdf
http://www.ishr.ch/sites/default/files/documents/sierra_leone.pdf
http://www.upr-info.org/en/upr-process/pre-sessions
http://www.upr-info.org/en/upr-process/pre-sessions
http://explore.tandfonline.com/page/pgas/ijhr-volume19-issue7
http://jhrp.oxfordjournals.org/content/5/3.toc
https://www.amnesty.org/en/documents/mde30/2814/2015/en/
https://www.amnesty.org/en/documents/afr62/2917/2015/en/
http://www.foei.org/wp-content/uploads/2015/12/ttip_un_treaty_report_v11_spreads.pdf
http://beautifultrouble.org/all-modules/
http://www.eyewitnessproject.org/
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IACHR PUBLISHES REPORT ON VIOLENCE AGAINST LESBIAN, GAY, BISEXUAL, 

TRANS, AND INTERSEX PERSONS 

 

IACHR published a regional report on violence against LGBTI persons which discusses he violence as 

a complex, multifaceted, social phenomenon. The report discusses the types of violence suffered by 

LGBTI persons, including police violence. The report is available in Spanish here, the report will also 

be published in English in the near future.   

 

CRIN REPORT ON CHILDREN'S RIGHTS ADVOCATES IN EURASIA 

 

The Child Rights Information Network (CRIN) has just released a report on the "Old and new 

challenges for human and children's rights advocates in Eurasia". The report sheds lights on the 

dramatically shrinking space given to civil society in the region, defenders working on human and 

children's rights being among the most exposed. Read the report here. Summary and 

recommendations available here.  

 

Case notes on decisions from international human rights bodies - 

Merits Decisions 

HUMAN RIGHTS COMMITTEE FINDS AUSTRALIA’S DETENTION OF A FOREIGN 

NATIONAL PENDING DEPORTATION TO BE ARBITRARY  

M.G.C. v. Australia (1875/2009) 

Summary 

In March 2015, the Human Rights Committee was asked to consider whether Australia had violated 

its obligations under the International Covenant on Civil and Political Rights in connection with the 

deportation of a foreign national. 

The communication was submitted by a national of the United States of America under the Optional 

Protocol to the Covenant. 

Background 

In June 1994, the author of the communication, M.G.C., arrived in Australia on a short-stay tourist 

visa. 

Between 1998 and 2002, the author committed a series of criminal offences including fraudulently 

claiming income tax credits and opening false bank accounts. 

In 1999, the author married an Australian citizen and obtained a spouse visa by virtue of his marriage. 

On 13 November 2003, the author pleaded guilty and was convicted in the Queensland District 

Court of a number of offences involving fraud and dishonesty and was sentenced to a term of 

imprisonment. Some of his convictions were later set aside on the basis of an error in the indictment. 

On 25 August 2004, the author and his wife divorced. 

In October 2004, the author was released on parole after serving part of his sentence. 

http://www.oas.org/es/cidh/informes/pdfs/ViolenciaPersonasLGBTI.pdf
http://www.ishr.ch/sites/default/files/documents/crin_report.pdf
http://www.ishr.ch/sites/default/files/documents/crin_report.pdf
http://www.ishr.ch/sites/default/files/documents/crin_report.pdf
http://www.ishr.ch/sites/default/files/documents/crin_report_summary_and_recommendations.pdf
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On 1 June 2005, a delegate of the Minister for Immigration and Multicultural and Indigenous Affairs 

decided that the author did not satisfy the “character test” under section 501 of the Migration Act 

and cancelled the author’s visa. 

On 20 July 2005, the author’s son was born out of a relationship with another woman, also of 

Australian citizenship, from whom he is now separated. On 29 May 2006, the Federal Magistrates 

Court granted the author “contact orders by consent”, which allowed him to have contact with his 

son with the consent of his ex-partner. 

On 20 October 2005, the author was placed in immigration detention due to his having become an 

“unlawful non-citizen” after his visa was cancelled. 

On 28 February 2007, the Administrative Appeals Tribunal affirmed the decision to detain the 

author. 

On 20 November 2007, the Federal Court dismissed the author’s appeal. On 5 September 2008, a 

further appeal to the Full Court of the Federal Court was dismissed. 

On 19 September 2008, the author applied for a protection visa. On 8 October 2008, this application 

was refused on the basis that the author did not meet the definition of a refugee. 

On 15 October 2008, the author applied to the Refugee Review Tribunal. On 23 December 2008, 

the Tribunal affirmed the decision to refuse the author a protection visa. 

On 27 March 2009, the author’s court proceedings were terminated after the author’s appeals 

against the Full Court’s judgment were dismissed.  

On 3 April 2009, the author made submissions to the Minister for Immigration, requesting that the 

Minister exercise his discretion under section 417 of the Migration Act to take into consideration the 

Convention on the Rights of the Child. 

On 7 April 2009, the author filed this communication with the Committee under the Optional 

Protocol to the Covenant. He claimed that Australia had breached his rights to: (i) freedom from 

arbitrary detention, (ii) due process with respect to his deportation, (iii) equality before the law, (iv) 

freedom from arbitrary interference with the family, (iv) liberty to ensure the religious and moral 

education of his children in conformity with his convictions, (v) protection of the family and equality 

of parental rights, and (vi) special measures of protection for minors (under articles 9, 13, 14, 17, 18, 

23 and 24 of the Covenant, respectively).  The author also alleged a violation of articles 9 and 27 of 

the Convention on the Rights of the Child. 

On 8 April 2009, the Minister for Immigration declined to consider exercising his section 417 power 

in the author’s case. 

On 8 May 2009, the author was removed from Australia. 

The Committee’s decision   

With respect to admissibility, the Committee found that: (i) the author’s claims under article 24 were 

inadmissible ratione personae, (ii) the author had failed to substantiate his claims under article 18, and 

(iii) the author had failed to exhaust domestic remedies in relation to his claims under articles 13 and 

14. The Committee also noted that the author had invoked two provisions of the Convention on the 

Rights of the Child and observed that its competence extended only to monitoring compliance with 
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the Covenant. The Committee declared the communication admissible, however, insofar as it raised 

issues under articles 9, 17 and 23 of the Covenant. 

On the merits, the Committee noted that the author’s detention and subsequent removal were 

carried out in accordance with Australian law. The Committee observed that it should determine 

whether such detention was nonetheless arbitrary for the purposes of the Covenant. 

The Committee recalled that the notion of arbitrariness is not to be equated with “against the law” 

but must be interpreted more broadly to include elements of inappropriateness, injustice, lack of 

predictability and due process of law. Detention in the course of proceedings for the control of 

immigration was not arbitrary per se, but the detention must be justified as being reasonable, 

necessary and proportionate in the light of the circumstances and reassessed as it extends in time. 

The Committee considered that Australia had not demonstrated on an individual basis that the 

author’s detention was justified for such an extended period of time.  Australia had also not 

demonstrated that other, less intrusive, measures could not have achieved the same end of ensuring 

that the author would be available for removal. Furthermore, the author had been deprived of the 

opportunity to challenge his detention in substantive terms. The Committee recalled its 

jurisprudence that judicial review of the lawfulness of detention was not limited to mere compliance 

with domestic law but must also include the possibility of release if the detention is incompatible with 

the requirements of the Covenant.  

The Committee noted the author’s allegation that his expulsion constituted an arbitrary interference 

with his family life under articles 17 and 23. The Committee recalled its General Comment No. 16, 

whereby the concept of the family is to be interpreted broadly, referring not solely to the family 

home during cohabitation, but also to the relations in general between parents and child. The 

Committee considered that Australia’s decision to deport the author, with the effect that this could 

have on his relationship with his son, was therefore to be considered “interference” with the family. 

The issue, however, was whether such interference had been arbitrary in contravention of articles 17 

and 23 of the Covenant. Here, the Committee found that the decision to cancel the author’s visa was 

based on objective and reasonable grounds, namely the author’s substantial criminal record, while 

taking into account the author’s family circumstances. The Committee therefore concluded that the 

interference with the author’s family life had not been arbitrary. 

In view of the above, the Committee concluded that Australia had violated article 9 of the Covenant 

in its detention of the author. 

In accordance with article 2(3) of the Covenant, the Committee found that Australia was under an 

obligation to provide the author with an effective and appropriate remedy, including compensation. 

Australia was also under an obligation to prevent similar violations in the future, including by 

reviewing its migration legislation to ensure its conformity with article 9 of the Covenant. 

Australia must submit its written response within six months of the Committee’s decision, including 

information on the action taken in the light of the Committee’s recommendations, and ensure that 

the Committee’s decision is published widely. 

Sam Hunter Jones is an international lawyer, based in London.  
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