INTERNATIONAL DEVELOPMENTS

COMMITTEE ON THE ELIMINATION
OF RACIAL DISCRIMINATION

Young Kazakh shepherd riding a horse in Karkara pastures, Kazakhstan.

he Committee on the Elimination of Racial Discrimination (the Committee) held its 76 session in Geneva from 15

February to 12 March 2010, the first time its session was extended to four weeks. Likewise the Committee for the first

time expanded consideration of reports to eleven State parties to the International Convention on the Elimination of
all Forms of Racial Discrimination (the Convention): Argentina, Cambodia, Cameroon, Guatemala, Iceland, Japan, Kazakhstan,
Monaco, Netherlands, Panama, and Slovakia. The session also marked the election of a new Chair of the Committee, Mr Anwar
Kemal, along with new vice-chairs and a new Committee rapporteur.! New Committee members Ms Anastacia Crickley (Ireland),
Mr Gun Kut (Turkey), and Mr Waliakoye Saidou (Niger) were also welcomed.

The performance of the new officers and Committee members during examinations was mixed. Time was often dominated by
a small number of long-serving Committee members.2 Nor did the new Chairperson impose any restrictions on speaking time,
as has been the established practice of the Committee.

While certain Committee members consistently raised specific topics during the examinations,® others were at times inclined
to lengthy academic discussions not necessarily relevant to the dialogue.* The quality of the Committee’s country rapporteurs
also varied greatly throughout the session,® with a number taking the opportunity to provide a systematic overview of the situ-
ation of racial discrimination in the State in question,® others focusing on the content of the State report and specific issues,’
and some presenting more general historical and cultural commentary.®

THEMES

Status of the Convention in domestic legal systems
An important theme throughout all State examinations was the status of the Convention in the domestic legal system. As
with other issues raised by the Committee, the issue of definitions and terminology was central to discussion. In the case of

' The new vice-chairs elected were Mr Cali Tzay, Ms Dah, and Mr Prosper.The rapporteur elected was Mr Diaconu.

2 Mr Avtonomov, Mr De Gouttes, Mr Diaconu, Mr Murillo Martinez, and Mr Thornberry accounted for approximately 50% of opportunities to take
the floor, while Ms Dah, Mr Ewomsan, Mr Huang, Mr Kemal, and Mr Kut accounted for approximately 10%.

Mr Thornberry (indigenous peoples and legal rights), Mr Peter (national and regional human rights mechanisms), Mr Ewomsan (people of African
descent), Mr Kut (statistics and data analysis).

Mr Amir, Mr Avtonomov, Mr Diaconu, Mr Lindgren.

Country rapporteurs are selected Committee members responsible for the preparation of the list of issues for their respective State, leading
the examination, and preparing the preliminary concluding observations and recommendations, which are then discussed and adopted by the
Committee as a whole.

Mr Thornberry (Japan), Mr Ewomsan (Cameroon), Mr De Gouttes (Argentina).

Mr Diaconu (Kazakhstan), Mr Murillo Martinez (Guatemala).

& Mr Kemal (Iceland), Mr Prosper (Cambodia).
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Cambodia for instance, the State’s definition of discrimination
was described as both confusing and inaccurate.’ Similarly,
Committee members expressed concern over inconsistent
use of the terms ‘race’, ‘minority’, and ‘national minority’ in
legislation in Kazakhstan.

Committee members urged Cambodia, Japan, Monaco,
Cameroon, Kazakhstan and Iceland to adopt comprehensive
anti-discrimination laws, or consolidate existing fractured laws.
While some States noted their respective constitutions pro-
vided for freedom from discrimination, the Committee argued
that it was not sufficient to have a ‘generous’ constitution, and
that specific laws on racial discrimination provide a greater
measure of legal certainty.'

State institutions to combat discrimination

The Committee took the opportunity to encourage Slovakia
and Japan to establish independent national human rights insti-
tutions in accordance with the Paris Principles. While some
States had already created such institutions, the Committee
was concerned over lack of independence or funding. The
Kazakhstan Commission on Human Rights was described
by Mr Saidou as lacking independence from the executive,
and Mr Ewomsan encouraged Cameroon to strengthen both
the financial and operational independence of its National
Commission on Human Rights and Freedoms.

A number of States under review described their nation-
al mechanisms for addressing discrimination specifically.
Argentina outlined its 24-hour, toll-free discrimination hotline,
and the Netherlands highlighted its nationwide system of local
anti-discrimination services. With respect to prosecution of
discrimination-related offences, the Committee stressed that
a small number of complaints or convictions was not neces-
sarily a positive sign, and usually indicated a lack of awareness
of the law or complaints bodies available. The Committee
therefore welcomed awareness-raising efforts, such as training
of magistrates in Cameroon, and television addresses by the
Panamanian Ombudsman encouraging the public to report
violations.

Status of indigenous peoples

The issue of the status of indigenous peoples dominated the
examinations of six States,'' with particular attention paid to
recognition of indigenous communities and approaches to
defining indigenous peoples. The Committee highlighted the
importance of self-identification, with regard to conducting
national censuses (Guatemala, Panama, Argentina), and regis-
tration of indigenous communities (Argentina) in the context
of historical self-denial of indigenous identity. Committee
members also sought more information on States’ distinc-

® Cambodia’s combined 8th to | 3th periodic reports available at http:/}
lwww2.ohchr.org/english/bodies/cerd/cerds76.htm

10 Specifically in regard to Kazakhstan.

""" Argentina, Cambodia, Cameroon, Guatemala, Japan, Panama.

tion between ‘indigenous’ and ‘ethnic minority’ social groups
(Panama, Slovakia).

The issue of indigenous land rights and ownership was central
in several examinations, particularly in the context of develop-
ment. Committee members expressed serious concern over
the impact of forced evictions resulting from large-scale devel-
opment and mining projects (Argentina, Cambodia, Panama),
and sought to assess the adequacy of reparations (Argentina,
Cambodia) and the legally binding nature of consultation pro-
cesses (Guatemala, Panama). Committee members stressed
the importance of the role of the State in ensuring the par-
ticipation of indigenous communities in negotiation processes
for development projects, underscoring the significant power
imbalances between private multinational corporations and
indigenous communities, and the rights and interests of indig-
enous communities as part of the national interest (Cambodia,
Guatemala, Panama).

Committee members also questioned States on protec-
tion of the rights of indigenous peoples in domestic legal
systems, including the status of implementation of the
Declaration on the Rights of Indigenous Peoples (Argentina,
Cameroon, Japan, Panama); access of indigenous peoples to
education (Argentina, Cambodia, Cameroon); access to justice
(Cameroon, Guatemala); violence against indigenous peoples
(Guatemala); stereotypes (Guatemala); and early warning and
urgent action mechanisms (Panama).

Status of ethnic minorities

Considerable reference was made throughout the session
to ethnic minorities. While welcoming the adoption of some
positive measures regarding the protection of ethnic minorities
(Slovakia, Kazakhstan, Cambodia, Cameroon, Japan, Netherlands),
Committee members stressed the importance of effective
implementation and monitoring of such initiatives, particularly
at the local level, and of actively raising awareness among the
public, minorities, and the judiciary about relevant laws, policies,
and programmes.

The Committee was supportive of policies and efforts to pro-
mote the teaching of State languages to newcomers (Iceland,
Netherlands) and welcomed efforts at bilingual education in
States with significant minority language populations or official
bilingualism (Cameroon, Argentina, Guatemala). However, defi-
ciencies regarding the quality of education in minority languages,
as well as the teaching of minority languages themselves, were
also highlighted (Cambodia, Kazakhstan, Iceland).

The Committee also noted with concern reports of rising eth-
nic tensions and increases in attacks against ethnic minorities
(Kazakhstan, Slovakia, Japan, Netherlands); limited participation
of minorities in political life and decision-making processes
(Slovakia, Cameroon, Guatemala); an absence of or insufficient
information on Roma populations in State reports (Monaco,
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Kazakhstan, Netherlands); access to land for minority groups
(Cambodia, Kazakhstan); socio-economic disparities among
different ethnic groups (Slovakia, Japan, Kazakhstan, Argentina);
access to citizenship for minority groups such as the Khmer
Krom and ethnic Vietnamese (Cambodia); allegations of forced
sterilisation of Roma women, and the education of certain
Roma children in special schools (Slovakia); and variations in
terminology used by States when referring to ethnic minori-
ties, leading to confusion as to what rights these groups may
invoke (Cameroon, Kazakhstan, Panama, Japan). The Committee
expressed concern that excessive emphasis on these communi-
ties’ unique cultures, histories and traditions may exacerbate
their segregation and have a negative impact on integration
efforts (Slovakia, Japan).

Incitement and hate-speech

The issue of hate-speech and incitement to racial discrimina-
tion was raised by Committee members in the majority of
State examinations,'? yet in most cases questions were brief.
Committee members were interested in States’ approaches to
criminalising hate speech and incitement to racial discrimina-
tion (Kazakhstan, Slovakia, Cameroon), including definitions of
racially motivated offences (Slovakia). Additional questions were
posed on States’ legislation on political parties and limitations
on freedom of association, specifically relating to the legal-
ity of organisations that operate to incite racial discrimination
(Monaco, Cambodia, Cameroon, Netherlands).

Committee members also emphasised the role of the media
in both perpetuating and addressing the issue of hate speech
(Japan), as well as the potential of a code of ethics for journalists
(Monaco), public awareness-raising campaigns (Slovakia), and the
need for increased data collection on hate crimes in combating
the issue (Monaco).

Additional issues discussed

An issue that received attention in every State examination was
the lack of disaggregated statistical data. The Committee noted
that this prevented it from gaining accurate insights into, among
other things: racial diversity (Cambodia); success of integration
policies and discrimination complaint procedures (Netherlands);
success of criminal code reforms (Slovakia); populations of
indigenous groups (Panama); and the socio-economic status
of specific populations (Argentina, Kazakhstan, Cameroon).
The Committee urged States to provide more detailed data
in upcoming reports through more precise and widespread
national censuses.

Mr Thornberry and other Committee members also made fre-
quent reference to ILO conventions,'® States’ obligations to live

12 Argentina, Cambodia, Cameroon, Iceland, Japan, Kazakhstan, Monaco,
Netherlands, Slovakia.

3 Conventions that the Committee drew attention to were:
Discrimination (Employment and Occupation) Convention (CI11),
Migrant Workers (Supplementary Provisions) Convention (C143),
and Indigenous and Tribal Peoples Convention (C169).
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up to those conventions they had ratified, and encouragement
to accede to those they had not. The Committee specifically
noted that while Panama had previously acceded to Indigenous
and Tribal Populations Convention, 1957 (C107) it should work
toward ratifying Convention No. 169, as the latter extends
States’ obligations to respect their language, culture, and tradi-
tions. Panama argued in response that Convention No. 169
goes beyond the purview of the ILO, though the Committee
disagreed.

OTHER DEVELOPMENTS

During the opening meeting of the session, the Committee
heard a statement from the director of the Treaties Division
at OHCHR, Mr Salama, addressing treaty body reform and
the recent ‘Dublin Statement’.'* In the pursuing dialogue Mr
Thornberry wondered where ‘streamlining of treaty bodies’
would be going in the coming years; Mr De Gouttes called for
formal exchanges between the President of the Human Rights
Council and the treaty bodies; and Mr Avtonomov proposed
more formal links between treaty bodies themselves. Mr Salama
responded that there is yet no ‘preconceived or fixed solution’
and that the Dublin Statement was just a first step.

Following Mr Salama’s statement, several Committee members
raised points with regard to future reforms, including improving
interaction with the universal periodic review (UPR) mechanism
of the Human Rights Council (Mr De Gouttes), changing the
Committee meeting venue from Palais Wilson to the larger
Palais des Nations to ‘increase visibility’ (Mr Avtonomov), dis-
tributing State examinations over the full session with closed
meetings interspersed (Mr Lindgren), and the possibility of
having one meeting per year in New York to enable States who
cannot come to Geneva to interact with the Committee (Mr
Cali Tzay). The willingness of the Committee to openly discuss
these changes in terms of efficiency is a positive sign for the
continued development of the Committee’s work.

Committee members also expressed a desire to formalise
NGO interaction, where MrThornberry noted that attendance
of NGOs at the previous session had been the lowest he could
recall, perhaps due to greater interest in the universal periodic
review mechanism (UPR) of the Human Rights Council. It
was also worthy of note that Mr Thornberry considered that
lunchtime briefings with NGOs were not preferable, as this
may instigate a discussion on moving to a model employed
by other treaty bodies for engaging directly with NGOs,
a working method that currently shows no harmonisation
across the treaty bodies. m

'* The Dublin Statement on the Process of Strengthening of the United
Nations Human Rights Treaty Body System was prepared by a group
of former and current treaty body members, acting in their personal
capacities, in_November 2009. Available at .nottingham.ac.u

rlc/documents/specialevents/dublinstatement.pd
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